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The Reader Writes 





It Wasn't Feathers 
Which Started It 


Sir: 

The undersigned, who holds seniority 
rights on the Rock Island Railroad with 
forty years of experience, was implicated 
in a conversation many years ago when the 
word “featherbedding,” as applied to work 
rules and regulations of railroad manage- 
ment and their employees, was coined. 

As local representative of the men on 
the Rock Island Railroad, I called upon 
Trainmaster C. F. Redans regarding some 
mattresses which were placed on cabooses 
for train crews to sleep on when trains were 
tied up at intermediate points and at away- 
from-home terminals. The mattresses issued 
to our particular crew were composed of 
corn cobs, shucks and a few cottonseed 
hulls. I complained to Mr. Redans about 
this kind of equipment and his reply was: 
“What do you damned brakemen want— 
feather beds?” “Well, yes, if they are any 
better than corn cobs and shucks,” was my 
reply. Since that time most penalty or arbi- 
trary rules between the railroad and the 
management have been referred to as feather- 
bed rules. 

The so-called featherbed rules are nothing 
more than penalties for violation of contracts 
between employees and the employer. Our 
working rules or contracts with the com- 
pany are just as worthless without a penalty 
as a statute would be without a penalty. 
Ninety-nine per cent of these penalties 
(featherbed rules) can be avoided if man- 
agement would scrutinize more closely its 
local officials who are more interested, in 
many cases, in promotion to general manager 
or in undermining some higher official by 
trying to get by with conditions which will 
result in cheaper operation of the local 
official’s particular division. 

I was five minutes late recently getting to 
the meter where my car was parked. The 
police officer happened to come by at the 
“psychological” moment and caught the 
meter-reading five minutes after it changed. 
I think one dollar for five minutes’ parking is 
“featherbedding”’; however, I realize that, 
human nature being such as it is, if there 
were no penalty for overparking, we could 
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all find excuses as to why we didn’t put in 
another nickel. This same condition applies 
to running traffic signals, speeding on the 
highways, making wrong turns, yes, even 
to picking up things we think no one else 
cares for. We need laws and we need rules; 
consequently, because of human nature, pen- 
alties for violation of these rules are necessary. 

Joe T. STEADHAM 
AUSTIN, TEXAS 


Just the Magazine for Libraries 
Sir: 

Your new publication, the LaBor LAw 
JOURNAL, covers a very definite need for a 
publication of this type. In quite a number 
of libraries in large cities, it is the only 
publication covering labor law digests. 

Ropert C. SORBER 
WEBSTER GROVES, MISSOURI 


Some Others Are Good, Too 
Sir: 

In the issue of the JOURNAL which I have 
before me, I note that one of the articles is 
reprinted from another publication. Is it to 
be your policy to reprint articles from other 
legal journals? 

I believe that it is a good idea because 
journals of small circulation, particularly 
those sponsored by small colleges, very 
often carry well-done and thoroughly docu- 
mented articles on labor law. I think you 
will agree that we have not come to the 
point where there is too much written about 
legal problems in this significant, social 
field. If you are to observe a policy of 
giving national distribution to the best of 
these articles, I want to commend you for it. 
What was it some poet said about a rose 
that was born to blush unseen and waste its 
fragrance on the desert air—let’s not have 
this happen to the legal articles appearing 
in the publications of small schools and of 
limited circulation. 

CrAIG ALLEN 
CHICAGO 

[It is our policy to search for the best 
legal articles, even though they may appear 
in another publication and, that publication 
permitting, to use them.—Editor] 
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The Developing Law 





Comment on 
Current Labor 
Problems 








“Primary” 


and “Secondary” Labor Action 


THE CASE 
OF THE NEGLECTED 
PROVISO 


U NDOUBTEDLY the most striking labor 
relations law development of the closing 
months of 1949, and perhaps of the entire 
past vear, resided in the batch of National 
Labor Relations Board decisions on the 
scope of Section 8 (b) (4) (A) of the NLRA. 
As the year came to a close, the NLRB 
handed down a group of decisions which 
raise fundamental problems concerning the 
scope and construction of that section. On 
the whole, these decisions were of a limiting 
type. They stated, in effect, that the section 
is designed to prohibit only “secondary” 
labor action; that it is operative only in con- 
nection with “employees,” “employers” and 
“labor organizations,” as those terms are 
defined in the act;* and that its prohibitions 
may be avoided by agreements between 
unions and employers whereby the unions 


reserve the right to engage in the types of 
secondary action which even the NLRB 
concedes are vidlations of the act.? 

Leaving the latter two of these points, 
possibly for later discussion, we aim here 
to examine the first in some detail, believing 
it to be most fundamental in terms of the 
meaning of Section 8 (b) (4) (A). The big 
question, as this department sees it, is whether 
the section is to be equated with a pro- 
hibition of so-called “secondary” labor ac- 
tion, on the one hand, or whether, on the 
other hand, its prohibitions are to be applied 
to both “primary” and “secondary” labor 
action, depending on whether the particular 
action happens to fall within the express 
wording. 

The starting point must be the actual 
words of Section 8 (b) (4) (A).° They are, 





1 International Rice Millng Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9029, 84 NLRB, 
No. 47; Di Giorgio Wine Company, 2 CCH Labor 
Law Reports (4th Ed.) {§ 9477, 87 NLRB, No. 
125; Schneider, Inc., 2 CCH Labor Law Reports 
(4th Ed.) {§ 9407, 87 NLRB, No. 18. 

2 Henry V. Rabouin, d.b.a. Conway’s Express, 
2 CCH Labor Law Reports (4th Ed.) { 9475, 87 
NLRB, No. 130. 

3 Section 8 (b) (4) (A) provides that: ‘‘It shall 
be an unfair labor practice for a labor organiza- 
tion or its agents .. . to engage in, or to induce 


The Developing Law 


or encourage the employees of any employer to 
engage in, a strike or a concerted refusal in 
the course of their employment to use, manu- 
facture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or 
commodities or to perform any services, where 
an object thereof is forcing or requiring 
any employer .. . or other person to cease using, 
selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person os 
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after all, the controlling factors. But care- 
ful consideration must also be accorded a 
proviso to the whole of Section 8 (b) (4). 
While virtually unmentioned in the cases, 
this proviso is, in effect, an integral part of 
Section 8 (b) (4) (A), and may, it is be- 
lieved, go far toward providing valuable 
insight as to the meaning of that section. 


The Written Words 

Section 8 (b) (4) (A), “as she is written,” 
is strong medicine. Restated as simply as 
possible, the section declares it an unfair 
practice for a union to engage in, or to 
induce or encourage employees of any em- 
ployer to engage in, a concerted refusal to 
work—where an object of such action is to 
make one employer cease doing business 
with any other employer. Let us stop here 
for a moment, to see what types of action 
might be outlawed by this language. Clearly 
it would be an unfair practice for a union, 
having a dispute with employer A, to cause 
the employees of employer B to cease work- 
ing for their employer in order to force B 
to cease dealing with A. More concretely, 
suppose that A operates a department store 
and that B owns a trucking business which 
makes deliveries for A; then suppose that 
a union representing A’s employees has a 
dispute with A, and suppose further that 
this union is affiliated with a union repre- 
senting B’s employees. If the union repre- 
senting A’s employees causes the union 
representing B’s employees to make the 
latter quit working on deliveries for A, it 
is clear that action within Section 8 (b) (4) 
(A) has occurred.‘ 

Vary these facts just a little. 
that the union representing A’s employees 
sets up a picket line at the department store 
entrance, and that the employees of B, in- 
duced to such action by the picket line, 
refuse to make pick-ups or deliveries for A. 
Looking at the words of 8 (b) (4) (A) 
alone, one is forced to conclude that this 
action comes within the section. For it has 
been held that picketing may be one of the 
types of inducement or encouragement 
which are prohibited by the section,’ and, 


Suppose 


this being so, there can be no doubt that 
the picketing in the example induced the 
employees of employer B to cease working, 
an object being to make B cease doing 
business with A. This is a conclusion of 
no piddling significance. It means that 
simple primary picketing, in conjunction 
with a simple primary strike, even for an en- 
tirely legitimate labor objective, would often 
amount to a violation of Section 8 (b) (4)— 
unless some qualification exists in the statute. 

But the statute does contain a qualifica- 
tion which saves picketing in such circum- 
stances—a qualification, it may be added, 
which has gone singularly unmentioned in 
the decisions under Section 8 (b) (4) (A). 
The qualification is in the form of a proviso 
to the whole of Section 8 (b) (4). The 
proviso states that “. . . nothing in... 
[Section 8 (b) (4)] shall be construed to 
make unlawful a refusal by any person to 
enter upon the premises of any employer 
(other than his own employer), if the em- 
ployees of such employer are engaged in a 
strike ratified or approved by a represent- 
ative of such employees whom such employer 
is required to recognize under this Act.” Ob- 
viously, this proviso is designed to privilege 
picket lines, and respect for them, in certain 
circumstances; it is designed, though awk- 
wardly drafted, to immunize the inducement ° 
of a refusal to cross a picket line where: 


1. The picketing is in connection with a 
sirike; 

2. The strike is authorized by a union; 

3. The union authorizing the strike is a 
majority union, entitled to recognition from 
the struck employer; and 

4. The picketing is localized at the scene 
of the primary dispute. 

This, then, is the only combination of cir- 
cumstances in which inducement of sec- 
ondary action is expressly privileged by the 
act. Does the existence of the proviso mean 
that inducement of secondary refusals to work 
in all other circumstances, at least where it 
comes within the broad terms of Section 
8 (b) (4) (A), is an unfair practice? Sup- 








* The following NLRB decisions bear out the 
conclusion in the text: Howland Dry Goods 
Company, 2 CCH Labor Law Reports (4th Ed.) 
7 9195, 85 NLRB, No. 181; Climax Machinery 
Company, 2 CCH Labor Law Reports (4th Ed.) 
9371, 86 NLRB, No. 142; Schenley Distillers 
Company, 2 CCH Labor Law Reports (4th Ed.) 
{ 8000, 78 NLRB 504. 

5 Wadsworth Building Company, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 8657, 81 NLRB, 
No. 122. 

6 While seemingly intended to legitimize the 
action of individual employees in entering a 
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struck plant, the proviso makes no sense if so 
interpreted, because nothing in the act makes 
any action on the part of individual persons 
either an unfair practice or unlawful. It makes 
sense only if read to legitimize union action, 
for only unions and their agents can be guilty 
of unfair practices. So to read it does not un- 
duly stretch the wording, and the proviso should 
therefore be so read, in accordance with the 
general rule of statutory interpretation which 
requires that all provisions in a statute be given 
meaning, if possible. 
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pose that a strike is called by a union which 
does not represent a majority of employees, 
that a picket line is set up and that the 
employees of other employers refuse to 
cross the picket line. To make the case still 
clearer, suppose that the striking union es- 
tablishes the picket line for the predominant 
purpose of having employees of other 
employers refuse in the course of their 
employment to make pick-ups or deliveries 
at the struck plant. Is the striking union 
guilty of an 8 (b) (4) (A) violation? 


The argument in the affirmative would 
run as follows: by the express wording of 
the section, it is an unfair practice for a 
union to induce employees of -other em- 
ployers to refuse in the course of their 
employment to perform services, where an 
object of such inducement is to make one 
employer cease doing business with another ; 
such inducement exists in the example given; 
it is not privileged, in the example given, 
by the proviso; and the very existence of 
the proviso indicates that Congress was 
aware of the far-reaching character of Sec- 
tion 8 (b) (4) (A), because in the absence 
of such awareness it would not have deemed 
it necessary expressly to provide an excep- 
tion in favor of refusals to cross primary 
picket lines. 


The argument in the negative—the argu- 
ment which has been made by the NLRB— 
is that Section 8 (b) (4) (A) was designed 
to reach only strictly secondary action, ac- 
tion in the nature of the common-law sec- 
ondary. boycott. According to the NLRB, 
all direct action in conjunction with primary 
disputes is beyond the reach of Section 8 
(b) (4) (A). The proviso, at least in the 
eyes of the NLRB, is of no significance. 
The Board has failed to mention the pro- 
viso even in cases where it could be relied 
upon to legalize union action which had 
been assailed as violative of Section 8 (b) 
(4) (A)." So far as the Board is concerned, 
apparently, it is as if the proviso did not 
exist. Such being the case, it can readily 
be concluded that the Board is not disposed 
to reason from the nature and character of 
the proviso to any broad or profound con- 
clusions concerning the scope of the pro- 
hibition contained in Section 8 (b) (4) (A). 
And it would follow, in the case just given, 
that the NLRB would find no violation of 
the act because the picket line involved 
“primary” action with only “incidental” 
“secondary” effects. 


Secondary Boycott and NLRA 


Before going into the NLRB decisions 
developing this theory, it may be well to set 
out one basic fact about Section 8 (b) (4). 
While that section is usually called the “sec- 
ondary boycott” feature of the NLRA, and 
while it is undoubtedly true that secondary 
action is a main target of subdivision (A) 
of the section, the term “secondary boy- 
cott” is not used, either there or anywhere 
else in the act. Furthermore, there is no 
evidence in the legislative history which 
indicates, clearly or otherwise, that the pur- 
pose of the section was to outlaw the com- 
mon-law secondary boycott, whatever that 
species of action might have been. As the 
Court of Appeals for the Second Circuit 
has said: 

“,. it seems idle . . . to argue that only 
such ‘secondary boycotts’ as were unlawful at 
common law, or under the law of some par- 
ticular state fall within the prohibitions of 
the section. The acts of the respondent in 
inducing the distributors not to deal in 
Schenley products until the grievances of 
the employees of Stagg were settled seem 
to have been clearly forbidden by the stat- 
ute, and to have been incapable of justifica- 
tion through any intricate reasoning about 
rights at common law.” * 


NLRB’'s View 


This much being settled, we may consider 
the leading NLRB decision establishing a 
distinction between “primary” and “sec- 
ondary” activity. The case is Matter of 
Pure Oil Company® During the course of a 
strike against the Standard Oil Company, a 
union picketed a dock leased by that company. 
Pure Oil, through an arrangement with 
Standard, also used the dock. When the 
picketing of the dock occurred, employees of 
Pure Oil refused to cross the picket line, 
whereupon Pure Oil filed an 8 (b) (4) (A) 
charge against the picketing union, alleging 
that the picketing was designed to induce Pure 
Oil employees to cease working, all with a 
view to having Pure Oil quit doing business 
with Standard. 


To anyone who has read carefully the 
preceding paragraphs of this article, it will 
occur immediately that the pattern of action 
in the Pure Oil case might well have been 
the type meant to be privileged under the 
proviso to Section 8 (b) (4): a picket line 





7 Pure Oil Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9000, 84 NLRB, No. 38; Ryan 
Construction Corporation, 2 CCH Labor Law 
Reports (4th Ed.) { 9137, 85 NLRB, No. 76. 
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NLRB v. Wine, Liquor & Distillery Work- 
ers, 17 LABOR CASES { 65,476 (CA-2, 1949). 


= 


* See footnote 7, supra. 
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had been set up in conjunction with a strike 
and localized at the scene of the primary 
dispute. An immediate inquiry for the 
3oard, it would seem, should have been 
whether the strike was called by a majority 
union. If it were, the picketing and the 
refusal to cross the picket line should have 
been privileged on anything but a very 
wooden and literalistic reading of the pro- 
viso. For one could hold the action not 
privileged by the proviso only by empha- 
sizing the technical point that the Pure Oil 
employees had refused to enter on what 
was, at the time, their own employer’s prem- 
ises, as well as the premises of the struck 
employer. Equitable construction of the 
statute, the kind upon which most astute 
judges pride themselves,” would have stressed 
the fact that a close reading of the proviso 
strongly suggests an intention to privilege 
picketing accompanying a strike called by 
a majority union, and would have tended to 


minimize the somewhat unusual circum- 
stance*' of common premises for two 
companies. 


The NLRB chose, however, to ignore the 
proviso entirely. It made no point at all of 
the question whether the striking union 
represented a majority of Standard em- 
ployees or, indeed, whether any of the other 
requirements of the proviso were met. Instead, 
the NLRB declared the general proposition 
that Section 8 (b) (4) (A) “does not outlaw 
any of the primary means which unions tra- 
ditionally use to press their demands on 
employers.” Moreover, the NLRB did not 
stop with this declaration. It went on to 
say that circumstances compelled it to hold 
that primary picketing is always without the 
reach of Section 8 (b) (4) (A), even where 
it has “incidental” secondary effects (i. e., it 
induces employees of other employers to 
quit working). “To hold otherwise,” said 
the Board, “might well outlaw virtually 
every effective strike, for a consequence of 
all strikes is some interference with business 
relationships between the struck employer 
and others.” Now this statement fails, of 





course, to take into consideration the gist 
of the proviso to Section 8 (b) (4). As we 
have seen, the proviso rather clearly indi- 
cates that no illegality may be predicated 
on a refusal of employees to cross a picket 
line set up in connection with a strike called 
by a majority union. Hence, it is difficult 
to understand the NLRB’s statement to the 
effect that secondary effects of primary 
picketing must always be privileged if the 
right to strike and picket directly against 
one’s own employer is not to be sacrificed. 
The fact is that Section 8 (b) (4), especially 
its proviso, indicates an intention to save that 
right, where it is exercised by a majority union. 

While it is probable that the NLRB 
reached the same result by its independent 
approach in the Pure Oil case as would be 
reached by adherence to the terms of Sec- 
tion 8 (b) (4) (including the proviso), the 
same is not true of the Board’s decision in 
the Schultz Refrigerated Service case.” The 
union action there, while falling within the 
express terms of Section 8 (b) (4) (A), 
could scarcely be held privileged by the 
proviso to Section 8 (b) (4). This case 
involved a dispute between Schultz Refrig- 
erated Service, a trucxing company, and 
Teamsters Local 807 of New York City. 
The company originally had headquarters 
in New York City, and its employees at that 
time were represented by Local 807. Later 
the employer moved to New Jersey, and 
then used members of another teamsters 
local to drive its trucks in New York City 
as well as in New Jersey. Seeking work 
for its own members, Local 807 picketed 
Schultz trucks at certain terminal points in 
New York City. This picketing caused em- 
ployees of consignees to refuse to unload 
Schultz trucks, and an 8 (b) (4) (A) charge 
was filed, alleging that the picketing induced 
those employees to refuse to work, an object 
being to compel their employers to cease 
doing business with Schultz. 


(Continued on page 414) 





1” Consider this classic statement by the Illinois 
Supreme Court in Uphoff v. Industrial Board of 
Illinois, 271 Ill. 312, 111 N. E. 128 (1916) (by 
Mr. Justice:-Carter): ‘‘The intention of the law- 
makers is the law. This intention is to be 
gathered from the necessity or reason of the 
enactment and the meaning of the words, en- 
larged or restricted according to their real 
intent. In construing a statute the courts are 
not confined to the literal meaning of the words. 
A thing within the intention is regarded within 
the statute though not within the letter. A 
thing within the letter is not within the statute, 
if not also within the intention. When the inten- 
tion can be collected from the statute, words 
may be modified or altered, so as to obviate all 
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inconsistency with such intention. When 
great inconvenience or absurd consequences will 
result from a particular construction, that con- 
struction should be avoided, unless the meaning 
of the Legislature be so plain and manifest that 
avoidance is impossible. . . .’’ It should be noted 
that Mr. Justice Carter insists that the meaning 
of the statute be gathered primarily from its 
words, and that, once so gathered, it is then pos- 
sible to make adjustments. 

11 Ryan Construction Company, supra, footnote 
7, also involved common premises for two em- 
ployers. 

122 CCH Labor Law Reports (4th Ed.) { 9462, 
87 NLRB, No. 82. 
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How to Understand Your Employer's 
FINANCIAL STATEMENTS 


By ABRAHAM H. SPILKY 
CPA - - - New York City 


A QUICK LOOK AT THE TERMS AND METHODS USED IN 


REPORTING THE FINANCIAL PROGRESS OF A 


CCOUNTING RECORDS dating back 
Lito early Babylonian days have been 
found, but only in the last fifty years has 
accountancy made enormous progress. 
During these years certain terms have come 
to be used to connote special meanings un- 
derstood by all practitioners, but they are 
confusing to the uninitiated. 

Today, many companies have established 
profit-sharing plans. Further, in any nego- 
tiations between a labor union and an em- 
ployer, unless one knows what the financial 
position of the employer may be, no sound 
negotiations can be carried on. 

The purpose of this article is to acquaint 
the union leader and the union member 
with some of these special terms, and the 
meaning given to them; also to correct 
some popular misconceptions of some of 
the terms frequently used. 


Profit-and-Loss Statement 
The 


times 


profit-and-loss statement is some- 
called the “income statement” or 
“earnings statement.” As its name implies, 
it summarizes the earnings, expenses and 
a company for 


net income or net loss of 


Employer’s Financial Statements 


BUSINESS 


This statement may 


a particular period. 
‘ ” * 
condensed,” i. e., only 


be either detailed or 
final totals of a few major groupings of the 
statement are given. For purposes of anal- 
ysis, a condensed profit-and-loss statement 
is of little value. 

Theoretically, net profit is the sum left 
paid and all cash 
Obviously, in any 


after all expenses are 
receipts are collected. 
going business, it is impossible to determine 
net profits on this basis—goods are pur- 
chased and sold on credit; expenses may 
have been paid in advance, or incurred and 
not yet paid for; merchandise still unsold, 
whether in a raw, semi-finished or finished 
state, must be evaluated; and so on. An 
accounting method that takes all of these 
items into consideration is known as the 
“accrual method.” 

It is not always easy to make the neces- 
sary evaluations at any time; some elements 
of cost must be estimated, or prices may 
fluctuate, and there are many and various 
theories that may logically be applied to a 
given set of facts. All accountants now 
agree that the reliability of a 
depends, not so much upon which theories 
are adopted, but that any theory 
adopted must be used consistently and, fur- 
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statement 


once 








ther, that if there is any change, the atten- 
tion of the reader must be called to such 
change. Some accountants may go even 
further and show the different effect that 
the change in theory may have upon the 
net profit of the reporting company. 


Consolidated Profit-and-Loss 
Statement 


Many companies find it necessary to 
divide their business into different corpo- 
rate organizations. As an example, a cotton 
manufacturing company may have its own 
ginning mill, a spinning and weaving mill, 
and a finishing and dyeing or printing 
plant; a steel company may own the coal 
and iron mines from which it receives its 
raw materials, it may control the railroads 
over which they are shipped and, perhaps, 
a rolling plant or finishing plant where it 
completes the processing to customers’ 
specifications. 


The simplest set-up is where the mzin 
company (“parent” or “holding company”) 
owns all of the stock of the other (“sub- 
sidiary”) companies. The subsidiary com- 
panies may sell to or buy from the parent 
company or other subsidiaries within the 
“system” as well as deal with outside com- 
panies. Usually, the inter-company sales 
are made on the same basis as to outsiders, 
i. e., the selling company makes a profit on 
what it sells to the related company. 


It is axiomatic to accountants that no profit 
may be brought into the financial statement 
until it is earned, i. e., the goods are sold 
outside of the system. Adjustments must 
therefore be made to eliminate these ficti- 
tious or unearned profits. Such adjust- 
ments or eliminations are necessary and 
proper, for no one could be said to have 
made a profit if his right hand were to sell 
to his left hand. 


Allocation to Minority Interests.—It may 
often happen that the parent company does 
not own 100 per cent of the stock of a sub- 
sidiary company, yet it may own such a large 
percentage as to “control” the subsidiary. The 
minority interest has no right to the profits 
of the entire group but only to the profits 
of the particular company in which it holds 
stock. Hence, that portion of the profit 
of the subsidiary company to which the 
minority interest is entitled must be con- 
sidered as “earned” or “realized,” but that 
portion of the profit attributable to the 
“system” must be treated as outlined above. 
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Depreciation.—Probably no item in the 
profit-and-loss statement has been so mis- 
understood, or subject to such unjustified 
criticism as depreciation. Since deprecia- 
tion does not result in the disbursement of 
cash, it has been charged that the deduc- 
tion of depreciation is in effect an unwar- 
ranted concealment of profits, and in 
extreme cases the charge has been made 
that a deduction for depreciation is tanta- 
mount to fraud. Actually, depreciation is 
a method to allocate to each period a fair 
portion of the costs applicable to such period 
in earning income. 


In order to produce any goods, certain 
“capital equipment” is necessary. This cap- 
ital equipment (land, buildings, machinery, 
dies and tools, etc.) must be paid for be- 
fore production starts, and may have a 
usefulness lasting for many years beyond 
its acquisition. Depreciation, computed by 
dividing the cost of such capital equipment 
by its useful economic life, and charging 
such aliquot portion against the profits of 
the period under review, is proper and is 
the only method whereby the income of 
each period is not distorted. 


A word of caution however. Many the- 
ories have been advanced, and accepted, as 
a basis for computation of depreciation. 
Since depreciation itself is based on esti- 
mates, and all theories have the same basic 
purpose, they are all acceptable, provided 
they are used consistently from period to 
period. Consistency and reasonableness are 
the two prime tests. 


Among the methods of computing de- 
preciation which are not acceptable are: 


(1) Depreciation based on current re- 
placement costs. 


(2) Depreciation based on revaluations, 
on any basis other than cost. 


(3) Depreciation which will result in a 
charge to profit and loss in excess of the 
cost of the asset so depreciated. 


Additions to Reserves.—It frequently 
happens that charges are made to the profit- 
and-loss account which are not the result 
of cash expenditures or of liabilities in- 
curred. These charges, sometimes also 
called ‘additions to reserves” are in the 
nature of the setting-aside of present or past 
profits to provide for expected losses in the 
future. Whether or not these charges are 
proper depends upon the special circum- 
stances involved. Some, but by no means 


February, 1950 @ Labor Law Journal 








!m 


-— oo 


oso oo 














all, of the additions to reserves found in 
profit-and-loss statements are: 


Reserve for Bad Debts——This is a provi- 
sion for losses on uncollectible accounts 
sold during the period, and is a proper 
charge, provided that the addition is rea- 
sonable and that the proportion of the total 
reserve to accounts receivable, based upon 
past experience, is also reasonable. 


Reserve for Inventory Valuation.—If in- 
ventories of the company are based on cost, 
and if there has been a sharp decline in 
the market price, and if the total addition 
is reasonable, then the charge is proper. 


Reserve for Dividends on Preferred Stock. 
—This charge represents that portion of the 
profits set aside to pay dividends on pre- 
ferred stock. It is a division of earned 
profits, and is not a proper charge to the 
profit-and-loss account. 


Reserve for Contingencies ——This may also 
appear under a variety of names. There 
may be reserves for specific items or a 
catch-all reserve for unknown items. Each 
such item must be analyzed to determine 
the basis for the computation, the reason- 
ableness of the amount set aside, the pro- 
priety of the charge as affecting the profits 
of the period under review, and the degree 
of certainty that some such cost will be in- 
curred in the foreseeable future. In all 
cases, if the addition to the reserve is made 
through the profit-and-loss account, when 
the reserve is found no longer to be neces- 
sary, the unexpended amount must be re- 
stored to income through the profit-and-loss 
account. 


Form and Context.—The general forms of 
all profit-and-loss statements are similar. 
They differ only in minor details. 


The first item is “gross income” or 
“sales,” from which is deducted “cost of 
sales,” i, e., cost of the products sold, leav- 
ing a balance called “gross profit.” From 
gross profit is deducted all costs of operat- 
ing the business, overhead, salaries, rent, 
etc., and the balance is the “net profit.” In 
many statements, profits arising through 
adequate capital (discounts and anticipation 
earned, interest and dividend income, etc.) 
and costs arising from insufficiency of cap- 
ital (interest paid, etc.) are shown under 
separate headings, such as “other income” 
and “other deductions.” Items of unusual 
size or which are nonrecurring are sep- 
arately shown in the statement. 


Employer’s Financial Statements 


Relationship of Net Profits to Cash.— Un- 
less a business is absolutely static, the rela- 
tive cash position of a company has no 
direct relationship to its net earnings. An 
expanding company might well be short of 
cash, even though it is making substantial 
profits. Some of its earnings may find their 
way into additional inventory, or increased 
accounts receivable, or in repayment of 
loans, mortgage bonds, etc., or in additions 
to plant, equipment and tools, etc. 


For those who are interested in determin- 
ing what disposition is made of earned 
profits, a study may be made of the com- 
parative balance sheets at the beginning and 
end of the period under review, A small 
minority of published statements attach a 
“statement of application of funds” which 
provides this information. 


Balance Sheet 


The second part of the financial statement 
is the “balance sheet.” Just as the profit- 
and-loss statement reflects the earnings of a 
company for a particular period, so does 
the balance sheet reflect the financial posi- 
tion of a business at a given time. In 
relationship to a business, the balance sheet 
is as a photograph is to the moving scene 
snapped by the camera. Although every- 
thing is in motion, and constantly chang- 
ing, for the moment everything appears 
to have stopped. 


The balance sheet records what the busi- 
ness oWns, or its “assets,” and what it owes, 
or its “liabilities.” The difference between 
these two amounts is the “net worth” of 
a business. 


In the American system of accounting, 
assets appear to the left side of the state- 
ment and liabilities to the right. In order 
that both sides of the statement may bal- 
ance, net worth also appears to the right. 


Assets Side of Balance Sheet.—Assets 
which are easily converted into cash are 
called “liquid assets” or “current assets”; 
assets which cannot be so easily converted are 
called “fixed assets.” Examples of fixed assets 


are land, buildings, machinery, etc. 


In normal business operations, raw ma- 
terial is purchased, processed and then sold. 
In order that this process may be regulated, 
a certain amount of raw material is kept 
available at all times, some of this raw 
material is in various stages of processing 
throughout the plant and some of the fin- 
ished product is stored pending sale. The 
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cost of these unsold materials plus the cost 
of labor expended in partial or complete 
processing is designated as “inventory.” 

A temporary investment of surplus funds 
may appear under the caption of current 
assets. However, an investment in a sub- 
sidiary company is considered in the nature 
of a permanent investment.- In the case 
of a separate financial statement this will 
be separately itemized in the statement as 
“investments in, and advances to, subsid- 
iary companies.” 

In a “consolidated balance sheet,” this 
item is eliminated, and is replaced by the 
underlying assets and liabilities of the sub- 
sidiary companies representing the investment. 


Deferred Charges.—This item represents ex- 
penses incurred or paid for in the past, but 
which are chargeable to future operations. 
Usual items are prepaid rent, insurance or 
advertising. 


Intangible Assets —TVhe success of a com- 
pany may depend upon assets which have 
no intrinsic or realizable value in them- 
selves, as, for example, patents, copyrights, 
trademarks and the like. 

It is of littlhe moment at what figure this 
item appears in the balance sheet, unless 
any portion thereof is charged off through 
the profit-and-loss statement. In such case, 
the charge should be subject to the same 
scrutiny as is accorded the charge for 
depreciation. 


Liabilities Side of Balance Sheet.—The 
general divisions of the liabilities section 
of the balance sheet are as follows: 


Current Liabilities —These include debts 
which have been incurred and which will 
be payable within a year from the date of 
the balance sheet. “Accrued liabilities” is 
the term applied to such debts and expenses 
which have not as yet been entered through 
the regular books of account. If the lia- 
bility so accrued is estimated, it should 
be scrutinized to determine whether the 
estimate is reasonable. 


Long-Term Liabilities—As the name im- 
plies, this represents liabilities which will 
not become due until more than a year from 
the balance sheet date. “Mortgages pay- 
able” is the usual item appearing under 
this category. 

Reserves.—The position of reserves in 
the balance sheet requires special attention. 
Reserves may.come into the balance sheet 
in one of two ways: (a) by a charge to 
profit and loss or (b) by an allocation 
from surplus. 
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The tests to be applied to additions to 
reserves arising from a charge to profit 
and loss has been outlined above. Addi- 
tions to reserves from appropriations of 
surplus do not affect the earnings of a com- 
pany, but may be an indication of its 
future prospects. 


In all cases, the prime tests of whether 
a reserve is to be taken into consideration 
or is to be disregarded is the reasonableness 
of the amount, and the degree of certainty 
that such a liability will be incurred in 
the foreseeable future. 


Reserves may be subdivided into sev- 


eral groups. “Valuation reserves” are 


amounts set aside to provide for differences 
in valuation of assets. Such reserves are 
usually deducted from the gross value of 
the asset, and appear on the left side of 
the balance sheet as a deduction. 

Examples of valuation reserves include 
the reserve for bad debts, the reserve for 
inventory losses, the reserve for deprecia- 
tion and the reserve for market fluctuations 
(for investments). 


Among the reserves which appear on the 
right side of the balance sheet are so-called 
“surplus reserves.” 

Typical surplus reserves are: the reserve 
for contingencies, the reserve for arrears of 
dividends on preferred stock and the reserve 
for sinking fund. 


Where reserves are in the nature of a 
provision for a known liability, it should 
be included among the liabilities. An ex- 
ample of this type of reserve is the “re- 
serve for taxes.” 

It may have been noticed by this time 
that an addition to a reserve account is a 
bookkeeping device to show that a portion 
of the profits (or surplus) has been set 
aside for a definite purpose. Where, simul- 
taneous with the bookkeeping entry, a fixed 
amount of cash is also set aside, such a 
reserve is known as a “funded reserve.” 

The most usual type of funded reserve 
is the provision for the sinking fund. <A 
sinking fund is the amount set aside for the 
retirement of long-term obligations, such as 
a mortgage. In most cases, the terms of a 
mortgage indenture require that a sinking 
fund be so established. The money so set 
aside is usually paid over to a trustee and 
may not be used by the company to finance 
its current needs. Some companies also 
fund their depreciation reserves, but this 
is not the usual practice. 
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Working Capital—An item which does 
not appear in the balance sheet as such, but 


which is frequently referred to, is “working 


capital.” This represents the revolving 
fund which flows from cash to purchase 
of raw material, payment of labor costs for 


processing, payment of other costs of 
operation, to accounts receivable and back 
to cash. 

Working capital is the difference between 
current assets and current liabilities. 


Net Worth.—TJhe term “net 
not used except in balance sheets 
by individual proprietorships or partner- 
In the corporate form of organiza- 
worth is subdivided into 
several parts. Net worth has 
no relationship to “market value”; its 
simplest definition is “the amount of cap- 
ital invested in the business.” 


\lso called 


amount of 


worth” is 
issued 


ships. 
tion the net 
component 


“stated 
cash or 


Capital Stock.- 
ital,” this is the 
equivalent invested in a corporation for 
which stock was issued. Capital stock may 
be represented by “common” stock or “pre- 
ferred” stock, and different pre- 
ferred stock may have different 
as to dividends or as to liquidation. 


cap- 
cash 


‘ 


issues of 


“ 


preferences,” 


Capital Surplus.—This is the amount of 
cash or cash equivalent invested in a com- 
for which no stock was issued. The 
“capital surplus” is by a 
capital-stock account, 


pany 
usual 
restatement of the 
and by a transfer from such account. 


source of 


Earned Surplus.—This item represents 
the accumulated earnings of a corporation 





Capital Stock Authorized 


Less: Unissued 


Less: In Treasury 


Issued and Outstanding 


In Conclusion 


A brief study of the above-defined terms 
will make them understandable even by 
those who do not have an accounting back- 
ground. Many of them are generally mis- 
understood, although they can be made 
thoroughly understandable by an explana- 
tion such as we have attempted to present in 





from the time of its inception to the date 
of the balance sheet, less dividends paid. 
If the accumulated total is a minus figure, 
the term used is “deficit in earnings,” and 
is deducted from the other net worth items. 


Surplus Through Appreciation. — This 
item indicates that have been re- 
valued in prior years in excess of cost. 


assets 


Donated Surplus.—This item is not to be 
found as frequently as in the past. Its use 
arises from an old custom originated to 
circumvent state laws against the sale of 
capital stock at less than par. Where such 
laws were in effect and where it was found 
desirable to sell stock at less than par value, 
it was customary to buy property from a 
stockholder at a fictitiously high value and 
to issue stock in payment. This stock was 
then “donated” to the company. Since the 
stock had already been issued, it could be 
sold for any price that it would bring with- 
out a violation of the law. 


Appropriated Surplus.— This term is 
sometimes used to indicate that a portion 
of the surplus is not available for distri- 
bution as dividends because it may be 
needed for another purpose. In many bal- 
ance sheets, surplus reserves are included 
under the head of “appropriated surplus.” 


Treasury Stock.—This is stock which had 
once been issued by the company, but which 
since has been reacquired but not “re- 
tired,” i. e., not placed in the category of 
“unissued stock.” “Treasury stock” is de- 
ducted from capital stock, which usually 


appears in the balance sheet as follows: 


shares $xxxxx 
shares XXXXX 
shares $xxxxxX 
shares XXXXX 





shares $xxxxx 





nontechnical language—for accountancy is 
neither a “black” art nor a 
Whether 


is an art or whether it is a science may be 


“secret” science. 


the profession of accountancy 


moot, but no one will argue about its pur- 
pose. Its purpose is to determine how 
much a business earns and what it is worth. 


[The End] 
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FUNCTION OF THE ARBITRATOR 


IN THE ADMINISTRATION 
OF PENSION PLANS 


PLANS HURRIEDLY DRAFTED 


WILL REQUIRE THE ARBITRATOR TO MAKE SENSE OUT OF 


TTHE SENSELESS 





The author delivered this paper before 
the Third Annual Meeting of the Na- 
tional Academy of Arbitrators in Wash- 
ington, D. C., on January 20, 1950 


N AN ARBITRATION, you would want 

to begin by having the issue defined. 
Here I will approximate that procedure by 
setting forth as specifically as possible the 
area to be covered in this paper. In that 
connection, I redirect your attention to its 
title—“Function of the Arbitrator in the 
Administration of Pension Plans.” The 
critical word in that title is the word 
“administration.” In connection with pen- 
sion plans, the arbitrator may also have 
many functions outside of their ‘“admin- 
istration.” For example, he may be involved 
in their establishment; he may be called 
upon to pass on the merits of various 
amendments; or he may even be required 
to “preside over their liquidation.” But 
this discussion is limited entirely to the 
role of the arbitrator in connection with 
the actual operation of a pension plan. 


Our consideration is limited, therefore, 
to those situations where a pension plan, 
or at least most of its features, have already 
been agreed to by the parties. The problem 
before us is “Where does the arbitrator fit 
into this going institution?” In that connec- 
tion we will consider three questions: First, 
“How does the arbitrator get involved in 
the administration of pension plans?” second, 
“Once he is involved, what kinds of ques- 
tions is he called upon to arbitrate?” and 
finally, “What considerations must he keep 
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in mind when arbitrating these questions?” 

The answers to the first two of those 
questions can generally be found in the 
contract establishing the pension plan. In 
most cases, it sets forth the relationship 
between the parties with respect to that 
plan, as well as a procedure for resolving 
disputes arising out of its operation. 

Since the labor agreement is the docu- 
ment from which the arbitrator’s function 
emanates, I have developed this discussion 
around a series of five contract provisions, 
starting with one that covers a relatively 
simple situation up through one that covers 
a very complex situation. We will observe 
the function of the arbitrator in each case. 


Parties Agree on Eligibility 
and Benefits 


The simplest kind of situation is one in 
which the union and the employer agree 
that the employer will pay specific pension 
benefits to each employee who meets certain 
eligibility requirements. For example, the 
employer may agree to pay a pension of 
fifty dollars a month to each empleyee who 
retires after reaching age sixty-five and who 
has worked for him for a total of twenty- 
five years. Insofar as the contractual obli- 
gation is concerned, there is no special 
provision made for financing these pensions; 
that is the employer’s responsibility. If he 
wants to, he can lay aside money to pay 
future pensions, he can transfer his risk 
to an insurance company or, if he prefers, 
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he can pay the pensions as they come due 
out of current income. 

In these arrangements, the liability is 
upon the employer. If a worker meets the 
eligibility requirements, the employer must 
pay the pension. The only disputes that 
are likely to arise are disputes over whether 
the workers have, in fact, met the eligibility 
requirements and, if so, the amount of bene- 
fits to which they are entitled. Thus, the 
function of the arbitrator is limited to making 
those determinations. 

Curiously enough, the recently negotiated 
pension plans in the basic-steel industry are of 
this simple type. Our first illustration is taken 
from the contract between the Carnegie- 
Illinois Steel Corporation and the United Steel- 
workers of America. It provides that: 


Administration 


“The administration of the pension bene- 
fits shall be in charge of a Board, which 
shall consist of such members from man- 
agement, have such authority and perform 
such duties, as may be determined from 
time to time by one or more of the Employ- 
ing Companies.” 


Appeals Procedure 

“1. If any difference shall arise between the 
Company or the Board and any Employee who 
shall be an applicant for a pension as to: 


“(a) the number of years of continuous 
service of such applicant in the employ of 
one or more Employing Companies; or 


“(b) the age of such applicant; or 


Administration of Pension Plans 


“(c) the average monthly compensation 
used for pension calculation under Section 
II; (Section II provides that the monthly 
amount of any pension shall equal 1% of 
the average monthly earnings of the appli- 
cant paid by one or more employing com- 
panies for services rendered during the 120 
calendar months next preceding the month 
in which the applicant shall retire, multi- 
plied by the number of years of his continu- 
ous service) or 

“(d) whether an applicant, who shall have 
been determined to be permanently incapaci- 
tated and who shall have at least 15 years 
of such continuous service but shall not 
have attained the age of 65 years, shall 
have become so permanently incapacitated 
through some unavoidable cause; and agree- 
ment cannot be reached between the Board 
and a representative of the International 
Union, such question shall be referred to 
an impartial umpire to be selected by the 
Board and by the Union. The impartial 
umpire shall have authority only to decide 
the question pursuant to the provisions of 
this Part II (Part II deals with pension 
benefits exclusively) applicable to the ques- 
tion but he shall not have authority in any 
way to alter, add to or subtract from an: 
such provisions. The decision of the im- 
partial umpire on any such question shall 
be binding on the Company, the Board, 
the Union and the Employee.” 

Keeping these; provisions in mind, let us 
go back to our three basic questions. How 
does the arbitrator get involved? Here he 
is selected by the board and the union. 
He is not necessarily the same person who 
is the impartial umpire for settling disputes 
arising under other sections of the contract. 
The use of the term “impartial umpire’”’ 
suggests, but does not actually require, that 
the same arbitrator will be used to decide 
all of the questions arising in connection 
with administration of this pension plan. 

What kind of questions will he be called 
upon to arbitrate? They are limited to 
“number of years of continuous service,” 
“age,” “average monthly compensation” and 
whether the cause for permanent disability 
was “unavoidable’—in short, whether the 
worker has met the eligibility requirements 
for a pension, and the amount of the pension. 


Continuous Service 

What considerations must the arbitrator 
keep in mind when arbitrating these ques- 
answer this question, let us 
examine some of the provisions more com- 
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tions? To 








pletely. In almost every case the pension 
is granted only if there are a certain number 
of years of service. Frequently, the service 
must be continuous. That is true in this 
contract and in all of the basic-steel con- 
tracts. This question of continuous service 
will no doubt be one of the earliest an 
arbitrator will be called upon to decide. 
There are likely to be quite a few dis- 
appointed applicants who will be denied a 
pension upon retirement because they have 
not fulfilled the requirement for a lengthy 
continuous service—in the steel industry at 
least fifteen years—elsewhere often a great 
deal more. The Carnegie-IIlinois contract de- 
fines continuous. service as: 





Determination of Continuous Service 

“The term ‘continuous service’ as used 
in this Part II means service prior to retire- 
ment calculated from the Employee’s last 
hiring date (this means in the case of a 
break in continuous service, continuous serv- 
ice shall be calculated from the date of re- 
employment following the last break in 
continuous service) in accordance with the 
following provisions; provided, however, that 
the last hiring date prior to the date of this 
Agreement shall be based on the practices 
in effect at the time the break occurred. 

(1) There shall be no deduction for any 
time lost which does not constitute a break 
in continuous service. 

“(2) Continuous service shall be broken 
by: (a) quit; (b) discharge, provided that 
if the Employee is rehired within 6 months 
the break in continuous service shall be 
removed; (c) permanent shutdown of a 
plant, department or subdivision thereof, 
provided that if the Employee is rehired 
within 2 years the break in continuous 
service shall be removed; (d) absence due 
to a layoff or a physical disability either of 
which continues for more than two years, 
except that absence in excess of two years 
due to a compensable disability incurred 
during course of employment shall not break 
continuous service, provided such individual 
is returned to work within 30 days after 
final payment of statutory compensation 
for such disability.” 

There are also other provisions, but these 
are sufficient to demonstrate the point. 

An experienced arbitrator will recognize 
the very large volume of controversy that 
can arise over the meaning of the term 
“continuous service,” particularly because 
of its very complex definition. What exactly 
is a quit, particularly when the employee 
may have left by mutual consent in the 
heat of an argument? What exactly is a 
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discharge or a permanent shutdown of a 
plant? What is thirty days after final pay- 
ment of statutory compensation for a dis- 
ability—is it thirty days after the end of 
the compensable period of disability or thirty 
days after the applicant has actually re- 
ceived the payment? All of these questions 
and many more will arise around the con- 
cept of continuous service. And the stakes 
are high. If an employee has the necessary 
continuous service he will be entitled to a 
pension the rest of his life. If he does not, 
he may be completely ineligible. A pension 
of only fifty dollars a month for the rest 
of his life to an employee retiring at age 
sixty-five when translated into dollars and 
cents is the equivalent in value of approxi- 
mately $6,000. This is probably more than all 
his savings or all that he could hope to save. 

It may appear to you that deciding such 
a question is not very different from decid- 
ing other questions which come to you 
every day—for example, a seniority question. 
And, in general that is so. I believe, how- 
ever, that one significant difference must 
be kept in mind. It is that decisions with 
respect to pension plans generally are fairly 
permanent and are by their very nature 
precedent-establishing. 

Returning to the question of continuous 
service, “What would the arbitrator have 
to consider?” Obviously, he would begin 
with the wording of the contract. But 
suppose that is truly ambiguous and there 
is a legitimate basis for controversy about 
the applicant’s eligibility. It would seem 
that other matters which would interest 
him in determining what the parties had in 
mind would be what the employer and his 
actuaries or insurance men used as their 
definition of continuous service in estimating 
cost. If the union employed similar techni- 
cal assistance, similar information would be 
important from that side. The arbitrator 
would also want to know what proportion 
of the employees reaching retirement age 
would be disqualified under the employer’s 
concept of the continuous-service require- 
ment and under the union’s. Finally, he 
would want to get a feeling about the 
practical effect of various awards. Would 
a liberal interpretation of the term make so 
many retirees unexpectedly eligible that the 
employer’s liability under the plan would 
become prohibitive? Would a conservative 
interpretation mean that so many retirees 
were ineligible that the whole purpose of 
the pension plan to provide retirement in- 
comes would be frustrated? Would either 
of these awards and, if so, which, be so 
disruptive of industrial relations that one 
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of the parties would try to jettison the 
program? 

These are not easy questions to answer. 
The principal difficulty is that the liability 
under pension plans is not the same year 
after year. It generally builds up. Fre- 
quently, it does not reach its maximum for 
thirty years. The full impact of a decision 
made today may not be felt for that length 
of time. The arbitrator therefore should 
have some appreciation of the factors that 
go into a pension and particularly those 
that are important in determining cost. 
These, of course, are technical matters and 
where they get very complicated, the ar- 
bitrator would certainly be well advised to 
insist on having impartial technical assist- 
ance. In most cases, of course, that may 
not be called for, but even there it would 
be well if the arbitrator brought to his 
pension-plan decisions something that might 
be called an “actuarial conscience.” 


Age of Applicant 


Even such a relatively simple question 
as the age of the applicant is likely to be 
subject to substantial dispute. I remember 
very well the experience of the Railroad 
Retirement Board with this question of 
proof of age. The problem, of course, 
concerned the type of proof we would be 


willing to accept. In many cases of this 
sort, no birth certificates are available. For 
foreign-born applicants, the age on pass- 


ports, if the passports could be found, fre- 
quently -is not accurate. Where that age 
would be a benefit to the applicant he is 
likely to insist that it is accurate and where 
it would redound to his disadvantage he 
is equally vehement that it is not accurate. 
At that time, we got innumerable family 
bibles, many of which appeared to be of 
remarkably recent vintage and, of course, 
affidavits were an easy thing to come by. 
There seemed to be an inverse relationship 
the apparent validity of a claim 
and the number of affidavits. When the 
problem comes to them, arbitrators will 
have to decide what evidence they will accept 


between 


as proof of age. 


Amount of Pension 


Finally, the average monthly compensa- 
tion upon which the amount of the pension 
is based may be very difficult to establish. 
little as ten years 
This is particularly 


Records from even as 
back may be faulty. 

true where a company 
required some new subsidiary. The subsid- 


may have recently 


Administration of Pension Plans 


also be covered by 
may not 


iary’s employees may 
the pension plan, but its 
be in nearly as good shape as those of the 
In the absence of records 


records 


parent company. 
it may be necessary to develop some formula 
Here again the 
formula will 


for estimating earnings. 
liberality of the estimating 
have a significant effect on the cost of the 
program. 

It is not possible to anticipate all, or 
even most, of the problems which will arise 
out of the steel pension plans. But let us 
proceed to the consideration of some other 
plans and the problems involved in them. 
The steel plans, as might be expected, are 
really comparative models of clarity, so that 
the likelihood of disputes arising is mini- 
mized. The terms of other pension plans 
of the same kind (plans which provide onl) 
for the payment of specific benefits to em- 


ployees who have met specific eligibility 


requirements) are far less specific. Take, 
for example, the plan agreed to by the 
Campbell Soup Company and the Food, 


Tobacco, Agriculture and Allied Workers 
of America, CIO. The following provisions 
are simple enough but appear to be some- 
what ambiguous: 

“The company agrees to wholly pay for 
the pension plan outlined below:” 

Eligibility—“Employees are eligible after 
five years of service and attainment of age 
thirty.” 

Retirement Age—“Normally 65: or earlier 
with the consent of company, on a reduced 
amount of pension.” 

Benefits, Amount of Pension—“1% of base 
earnings over $50.00 a month for each year 
of future service.” 

Pension—“$25.00 a month, in 
Social Securitv Benefit.” 


Minimum 
addition to 

Termination of Service—“If an employee 
terminates service after age 55, with twenty 
or more years of service, pension benefits 
already purchased vest with the employee, 
payable on retirement.” 

Death Benefits—“If an employee dies after 
age 55, while in the employ of the company, 
his beneficiary receives a regular monthly 
payment for five vears equal to the pension 
he would have received if he had retired on 
the date of his death. If a retired employee 
dies within five years after retirement, his 
pension payments are continued to his bene- 
ficiary for the remainder of that five-year 
period.” 

How 
This contract sets up no special arbitration 
plans 


351 


does the arbitrator get involved? 


machinery with respect to pension 








but it does provide, in its general arbitration 
clause, that matters dealing with the inter- 
pretation of the contract which cannot 
otherwise be resolved should be submitted 
to arbitration. 

What kind of questions will he be called 
upon to arbitrate? It is only necessary to 
suggest a few possibilities for controversy. 
What is meant by “normally 65”? Does 
the company have to give a reason for 
withholding consent to earlier retirement. 
How much is the pension reduced and who 
decides that? What are base earnings? It 
appears that here the arbitrator has his 
function all cut out for him. 


Parties Agree on Costs 


Thus far we have dealt with the situation 
where the parties agreed on the eligibility 
and benefits without agreeing about any 
specific costs. There are many situations 
where the very opposite procedure is fol- 
lowed. They agree upon cost first, leaving 
the eligibility and benefit provisions to be 
worked out later. There have been a large 
number of such contracts signed recently. 
Many of them resulted from adopting the 
recommendations of the Steel Fact-Finding 
Board that six cents per hour be set aside 
for pension purposes. 

Such a case is found in our third illustra- 
tion, where the Massey-Harris Company 
agreed with the United Steelworkers of 
America as follows: 

“(b) The Company agrees to the setting 
up of a pension plan and insurance plan. 
For these purposes, the Company agrees 
to contribute 6 cents (for every hour worked 
by employees covered under this contract) 
for pensions .... The details of such plan 
to be worked out by a joint committee of 
company and Union (not exceeding five 
each) representatives. The Company shall 
have the sole right to select and contract 
with a qualified bank or trust company to 
act as Trustee of the Pension Fund. 

“(c) It is agreed by the Company and the 
Union that should suitable plans be worked 
out by March 1, 1950, such date will be the 
effective date for the initiation of the pen- 
sion and insurance plans. Contributions by 
the Company to Pension Insurance Funds 
will commence with the pay period begin- 
ning October 31, 1949. 

“(d) It is agreed by the Company and 
the Union that any Pension Plan worked 
out shall be subject to the approval of the 
Commissioner of Internal Revenue as a 
qualified pension trust under Section 165 
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of the Internal Revenue Code. This is for 
tax purposes only.” 

This contract also carries a provision that 
should differences arise as to the meaning 
and application of its provisions, such dis- 
putes not satisfactorily settled shall be ap- 
pealed to an impartial umpire whose decision 
shall be final. ; 

It might be argued that a discussion of 
this situation is not properly within the 
scope of this paper because there is no 
going pension plan in existence which re- 
quires administration. Even though that 
is so, I have chosen to include it for a short 
comment because (1) even though there is 
no pension plan, there is a contract which 
requires administration; (2) arbitrators will 
no doubt be called upon to resolve disputes 
under such contracts; and (3) they are a 
quite common occurrence. As a matter of fact, 
the United Steelworkers of America signed 
up a considerable number of companies to 
this kind of arrangement between the time 
the Fact-Finding Board reported and the 
Bethlehem Steel Corporation signed a con- 
tract calling for a different kind of pension 
arrangement. 

How does the arbitrator get involved in 
this? Very simply. If the company and 
the union fail to agree about the provisions 
of the plan, the matter is appealed to arbitra- 
tion. Here he may be called upon to arbi- 
trate each and every provision of the plan: 
eligibility, amount of benefits, method of 
operation, etc. 

Let us assume that a dispute develops 
over what kind of pension the six cents 
per hour can buy. The union, backed by 
its research and technical staff, insists that 
by using a trusteed type of plan a pension 
can be provided of $100 per month to all 
employees at age sixty-five with twenty years 
of service. The company, backed by its 
insurance experts, rejects the trusteed type 
of plan as unsatisfactory and unsafe and 
insists that under an insured plan a pension 
of only seventy-five dollars could be pro- 
vided at age sixty-five, and thirty years of 
service would be required. 

An arbitrator who takes this one on may 
well find himself writing the plan He is 
now dealing not only with actuarial ques- 
tions but also with questions about the 
most desirable method of administration: 
the subject of funding formulas, whether 
the plan should be insured or trusteed, 
whether there should be employer operation 
or joint employer-union management, etc. 
Here certainly he would be well advised to 
secure technical assistance, or he may find 
that he has created a monster. 
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Parties Agree on Eligibility, 
Benefits and Costs 


It is possible to visualize a_ situation 
where the parties may not only agree on 
the amount the employer will pay but also 
on the benefits. This is relatively rare and 
no illustration is included. 

Such a situation is likely to need an 
arbitrator when it becomes clear that the 
amount of money. laid aside is insufficient 
to support the benefits. What can the ar- 
bitrator do? The parties have agreed to 
impossible terms; to make the plan work- 
able they will have to reconsider those 
terms. My own feeling is that this is a 
subject for which mediation rather than 
arbitration is appropriate. 

If arbitrate he must, the arbitrator might 
very well rule that since specific performance 
is not possible there is no agreement; or 
that only the contributions provision is 
amenable to specific performance, and hence 
the contributions must be continued and 
impounded until the parties agree to a pen- 
sion plan which can operate. Some brave 
soul may, under these circumstances, find 
authority to alter either the contributions 
or benefits provisions but that is tempting 
fate indeed. 


Insured Pension Plans 


In many cases the liability for paying 
pensions is transferred to an insurance com- 
pany in return for the payment of certain 
premiums. Frequently this is called for in 
the contract between the employer and the 
union. In determining the function of the 
arbitrator in connection with insured pen- 
sion plans it is necessary to differentiate 
three situations. 

Situation 1.—The labor agreement calls 
for the employer to pay certain benefits 
when certain eligibility requirements are met. 
He either may, or is required to, buy annuities 
covering the workers. 

Here the liability to pay benefits is in 
the first instance on the employer. He 
can look to the insurance company to re- 
imburse practical matter he 
may arrange for the insurance company to 
pay the benefits directly to the retired employee 


him. As a 


If a dispute arises and there is an arbitra- 
tion provision in the contract, it will go to 
the arbitrator just as under the Carnegie- 
Illinois case discussed previously. If the 
arbitrator rules in favor of the employee, 
the employer is required to pay the pension. 


Administration of Pension Plans 





He may recover from the insurance com- 
pany. That company may insist that its 
interpretation of eligibility as covered by 
its policy is not nearly so liberal as the 
arbitrator’s. If the employer feels he has 
good cause, he may sue the insurance 
company. In the meantime he pays the 
pension just as he would pay for any lia- 
bility against which he was not fully insured. 

Sttuation 2—The labor agreement 
for the employer to purchase annuities in 
certain amounts. The employees may also 
contribute. But the union specifically agrees 
that the rights are governed by the group 
annuity contract. 


calls 


This is illustrated in the excerpt from 
the contract between the Excel Corporation 
and the United Auto Workers which reads 
as follows: 

“The member’s rights and benefits under 
the plan will be governed by the 
Group Annuity Contract issued by the Aetna 
Life Insurance Company to Excel Corpo- 
ration.” 
unlikely that the 

function, If an 


In these cases it is 
arbitrator will have any 
employee feels that he is eligible and has 
been denied his pension he can, no doubt, 
sue the insurance company, and it is likely 
that in most jurisdictions his union can sue 
Pro- 


found 


the insurance company on his behalf. 
visions such as these are generally 
in contributory insurance plans where there 
is a contractual obligation not only between 
the insurance company and the employer but 
between the insurance company and 
the employee who is contributing part of 


his pay toward the premium on the annuity. 


also 


Situatian 3—There is still another possi- 
bility, and that is where the pension plan 
is covered by insurance but where the insur- 
ance company agrees to be bound by the 
decisions of an arbitrator as to eligibility 
and benefits. I am told that such a provi- 
sion is occasionally found in health and wel- 
fare insurance plans. Although it is certainly 
not generally used now, this kind of arrange- 
ment does exist as a possibility and may be 
used more frequently in the future. 


Arbitrator on Pension Board 

Thus far we have considered situations 
in which the arbitrator is called upon to 
settle disputes as they arise but is not an 
integral part of the plan’s administrative 
machinery. Furthermore, no law requires 
that an arbitrator be utilized at all. That 
is because we have not considered any plans 
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in whose administration the union partici- 
pates directly. Once the union does par- 
ticipate in its administration, a plan generally 
becomes subject to the provisions of Section 
302(c) (5) of the Taft-Hartley Act. This 
requires that there be equal employer and 
union participation in the administration, 
and that deadlocks shall be broken by an 
impartial umpire. To be sure, even prior 
to the passage of the Taft-Hartley Act, 
there were cases of joint administration 
where the parties agreed to the use of an 
impartial umpire. Then it was voluntary; 
now it is mandatory. Thus, with joint 
administration, the arbitrator virtually takes 
a seat on the pension board. 


It is on this question of union participa- 
tion that the philosophy of the United 
Steelworkers differs significantly from that 
of the United Auto Workers. As exempli- 
fied by the Carnegie contract discussed 
previously, the steelworkers have specifically 
stayed out of the function of administration 
of the pension plan. This appears to be a 
matter of basic policy on their part. The 
auto workers, on the other hand, generally 
insist that they participate in the admin- 
istration of their pension plans. Such joint 
administration is illustrated by the follow- 
ing excerpts from’ their contract with the 
Ford Mofor Company: 


Administration of Plan 

Section 3—‘“The benefit structure of the 
Retirement Plan shall be administered within 
the framework of the Pension Agreement 
by a Joint Board of Administration, having 
three members each from the Company and 
the Union. Suitable provisions shall be 
made for the breaking of any deadlocks by 
an impartial chairman selected by mutual 
agreement by the Company and the Union 
representatives on the Board.” 


Section 4—‘‘The Board of Administration 
shall be empowed to administer the Plan as it 
relates to development of administrative policy 
and procedure, for such functions as: 

“A. Verifying and establishment of serv- 
ice credits; 

“B. Methods of handling and paying claims 
and benefits; 

“C. Interpretation of the rights of em- 
ployees under the Plan; 

“D. Reviewing and acting on appeals; 

“E. Collection and analysis of administra- 
tive statistics; 


“F, Authorization to the Bank or Trust 
Company acting as Trustee for the Pension 
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Fund, for proper payments from the Pension 
Fund; and 


“G. Similar and related functions and 
duties that are inherent in proper admin- 
istration of benefits and operation of the Plan. 


“Decisions of the Board of Administra- 
tion shall be by majority vote with the 
impartial chairman empowered to cast the 
deciding vote. Decisions of the Board shall 
be final and binding.” 


Here the arbitrator is in with both feet, 
or perhaps even up to his neck or perhaps 
even further. He is practically a full-fledged 
member of the governing body of the pen- 
sion plan. He can be called on to decide 
questions that range all the way from 
whether a particular employee has met the 
service or age requirements to the particular 
kind of statistical tabulations which should 
be shown in the annual report. In this 
arrangement he may be called upon to give 
alrnost day-to-day service. This would be 
particularly true if appeals to the board of 
administration became numerous. 


He would have to keep in mind all the 
considerations already discussed. But, in 
addition, an arbitrator who virtually or 
actually is a member of the pension board 
may have to be concerned about a more 
serious problem: he may find himself sub- 
ject to various legal liabilities. He may 
find that he will be sued by disappointed 
workers. He may find that he is enjoined. 
He may be called upon to give an account 
of his stewardship. Although probably an 
extreme case, the unhappy lot of Senator 
Bridges in connection with the United Mine 
Workers plan is illustrative of what might 
happen. Any arbitrator who accepts such 
a responsibility should be aware of the lia- 
bilities he may incur. 


May I conclude by saying that if there 
were any doubts as to whether the arbitrator 
has a substantial function in the admin- 
istration of pension plans, I trust that this 
paper has dispelled them. The question is 
not whether the arbitrator has a function 
but rather where the function stops Many 
of the pension plans presently being spawned 
in such profusion are not worked out as 
carefully as they should be. Confusion 
and disputes are sure to result. Arbitrators, 
I fear, will frequently be called upon to 
try to make sense out of the senseless. 
I have no doubt that, for the most part, 
they will perform that miracle. 


[The End] 
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The Report of the Committee on 
Research and Education, presented at 
the annual meeting of the National 
Academy of Arbitrators in Washing- 
| ton, D. C., last month, is given here 
| am part. .The Committee had worked 
during the year primarily on the edu- 
| cational and training aspects of arbi- 
| tration, and presented this paper in 
| the hope that in the future the Acade- 
my would “make training for arbitra- 
| tion one of its major concerns.” 


T SEEMS UNLIKELY that there is at 

present a shortage of people who are 
able and willing to undertake arbitration 
work. There is a shortage of acceptable 
arbitrators, however, in several regions of 
the country. The pattern in most regions 
appears to be that the lion’s share of arbitra- 
tion work—especially ad hoc arbitration— 
goes to a relatively small number of indi- 
viduals, with the rest scattered among a 
large number of others who may be poten- 
tially as able as the more popular arbitrators, 
but are less well known and therefore less 
experienced. Officials of designating agencies 
have indicated that there is a definite need 
for larger panels of acceptable arbitrators 
to permit easy replacement of those who 
become temporarily or permanently unac- 
ceptable. Many of those who are now on 
the periphery of acceptability might well 
benefit from some training in the finer points 
of labor arbitration. In the long run, more- 
over, replacements will obviously be needed 
as those who are now active leave the field 
through death, retirement, election to public 
office or other means. 


It appears, therefore, that the training 
problem is twofold. On the one hand there 
is the problem of providing some means by 
which people who have an appropriate back- 
ground and temperament for arbitration, 
and perhaps some experience, can achieve a 
greater mastery of the techniques—in other 
words, helping the amateurs to become less 
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amateurish. On the other hand there is the 
problem of making some provision for the 
training of a new generation of arbitrators. 
Let us turn our attention first to the latter 
group. There seems to be general agree- 
ment that though such academic courses 
as labor law, contract law, labor economics, 
trade unionism, accounting, etc., certainly 
do not harm would-be arbitrators, even 
more certainly they do not by themselves 
qualify them to serve as arbitrators. There 
is also a feeling that there is some danger 
in university courses in labor arbitration 
because the person who successfully com- 
pletes such a course may feel that he is 
fully qualified to arbitrate. However, such 
courses are valuable if they are directed 
primarily at those who may participate in 
arbitration proceedings as representatives of 
parties rather than as arbitrators. 


Experience Is the Best Teacher 


Most of those who have discussed this 
subject feel that some kind of apprenticeship 
or internship arrangement is the ideal training 
technique. Obviously, however, the number 
of such arrangements is quite limited. Discus- 
sion has revealed great variety in the arrange- 
ments now in effect. There is one arrange- 
ment under which a full-time arbitrator 
permits a law student to read the transcripts, 
briefs and other documents in cases currently 
before the arbitrator, and to discuss the 
cases and decisions with him. The student 
receives no pay and of course has no re- 
sponsibility for decisions. On the other 
hand, in one large permanent umpireship 
the parties have agreed to the appointment 
of an assistant umpire, who is a man with 
some arbitration experience and who is 
expected to assume a large share of responsi- 
bility for the actual handling of cases. Per- 
haps the latter type of situation can hardly 
be called training, but the experience is 
certainly invaluable to the junior member, 
and even more valuable are the contacts 
that the less experienced arbitrator is able 
to make through such an arrangement. 
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Since the number of new arbitrators who 
can be trained by the foregoing methods is 
necessarily very limited, the chief source of 
new blood in the profession will probably 
continue to be established lawyers, professors 
and others who do not look upon arbitration 
as their primary source of income. Today 
there are undoubtedly hundreds of people 
who had some experience as panel chairmen 
for the War Labor Board and who may 
have handled one or two arbitration cases. 
Many of these people might make quite 
acceptable arbitrators with further experi- 
ence or training. However, they cannot 
get the needed experience unless they are 
acceptable and, generally speaking, they are 
not acceptable unless they have had experi- 
ence. Thus far the discussion has not turned 
up any method of training that seems to 
give much promise of being very helpful 
for such people. There is general agree- 
ment that the study of reported arbitration 
decisions and most of the available books 
on arbitration have very limited usefulness 
for this purpose. The only suggestion so 
far that seems to hold much promise is that 
established arbitrators arrange with the par- 
ties for less-experienced people to attend 
arbitration hearings as observers. Along 
the same line, it has been suggested that 
less-experienced arbitrators, and probably 
even those with considerable experience, 
might find it most helpful and enlightening 
to sit in on mediation conferences. One 
regional director of the Federal Mediation 
and Conciliation Service has volunteered 
to arrange for such attendance and others 
might be willing to do likewise. 


Since experience is unquestionably the best 
teacher in this field, as in so many others, 
and since there are many potentially able 
arbitrators whose services are not being 
used, the problem of maintaining an ade- 
quate supply of arbitrators now and in the 
future is to a large extent a problem of 
promoting the acceptability of newcomers. 
As everyone knows, most present-day ar- 
bitrators broke into the profession through 
the War Labor Board. We can hardly 
depend on another world war to give us a 
new crop of arbitrators, though it might 
happen that way. Barring such a catastrophe, 
the entry of new arbitrators into the pro- 
fession presents difficult problems. There 
is general agreement that it is improper for 
a busy arbitrator to refer a specific case 
to another arbitrator, although most people 
see nothing wrong with proposing the names 
of other arbitrators when the parties so 
request. Designating organizations may be 
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able to do something to facilitate entry by 
continuing to place on their lists the names 
of newcomers who seem to be qualified, 
with the hope that somebody might possibly 
give the newcomer a case and thereby start 
him on the road to success (or failure, as 
the case may be). It has also been sug- 
gested that those who are trying to enter 
the profession might be brought into con- 
tact with employer and union representa- 
tives at regional meetings of the Academy. 
Another suggestion is that less-experienced 
or less well-known arbitrators might offer 
their services at rates considerably below 
prevailing levels, especially in less important 
cases. Designating agencies like the Ameri- 
can Arbitration Association and the Federal 
Mediation and Conciliation Service might 
maintain a special list of less-experienced 
and less-costly arbitrators for cases that 
the parties were willing to designate as 
being of minor importance. Possibly these 
suggestions are not practicable, but some 
discussion and experimentation along such 
lines would undoubtedly be worth while. 


Training for Labor and Management 


The training of arbitrators is only a part 
of the over-all problem of training for ar- 
bitration. There is general agreement that 
training is badly needed by a great many 
representatives of labor and management. 
While some larger unions and companies 
have done something to train arbitration 
representatives, the great majority would 
undoubtedly benefit from some suggestions 


or even instruction from arbitrators. 


There is also agreement that an individual 
arbitrator can do very little before, during 
or after a hearing to improve the presenta- 
tion of particular parties. There is con- 
siderable sentiment for some kind of program, 
preferably under university auspices, to en- 
able arbitrators to help the parties to improve 
their presentation. A few universities have 
conducted such programs, and the response 
to them has been quite enthusiasti® The 
committee believes that the numerous in- 
dustrial-relations centers, and colleges and 
universities in general, could perform a real 
public service by conducting more confer- 
ences of this kind. We believe that individual 
members of the Academy and the Academy 
itself might appropriately sponsor such con- 
ferences in cooperation with educational 
institutions. 

(Continued on page 375) 
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Union Membership 


as an Eligibility Requirement 


for 


By CHARLES D. PRESTON 


QUERY: A CLOSED 
SHOP THROUGH PENSION 
ELIGIBILITY RULES? 


i feet of the prominent pension plans 
i which have been negotiated between 
employers and unions require that an em- 
ployee be a member in good standing of 
the contracting union for a specified num- 
ber of years in order to be eligible for bene- 
fits and maintain his membership after his 
retirement in order to continue to receive 
benefits. Requirements of this nature are in- 
cluded in the National Bituminous Coal 
Wage agreements, the National Electrical 
Contractors Association agreement with the 
International Brotherhood of Electrical 
Workers (AFL), the Amalgamated Cloth- 
ing Workers of America (CIO) industry 
welfare funds and the plan adopted by the 
trustees of the Upholsterers’ International 
Union (AFL) pension fund.’ 


In a recent survey of negotiated pension 
plans, the editors of the CCH LasBor Law 
REPoRTER reached the following conclusion 
(5 Lasor LAw Reports (Fourth Edition) 
7 51,377): 

“Union membership in good standing is 
generally required in all plans administered 
by the union alone or jointly with the em- 
ployer, whereas membership is not required 
in most insurance company programs, un- 
less the agreement empowers the union itself 
to contract with an insurance company.” 


Retirement Benefits 


Attorney, Chicago 


The legality of union membership eligi- 
bility requirements under Section 302 (c) 
(5) of the Labor Management Relations 
Act of 1947, which restricts contributions 
to employee welfare funds, has been liti- 
gated with respect to the United Mine 
Workers’ welfare and retirement fund and 
the Upholsterers’ Union fund.*? In both 
cases the courts found without difficulty 
that Section 302 (c) (5) did not prohibit 
union membership eligibility requirements 
for retirement benefits. Judge Ganey stated 
on this point in the Upholsterers’ Union case: 

“Prior to the passage of the Act benefits 
of a trust fund were restricted to members 
of the labor organizations whose bargaining 
power was instrumental in the creation of 
the fund. In the absence of a clear intent 
on the part of Congress, which was 
thoroughly aware of the situation as it 
existed pricr to the Act, to make a change 
in this respect, it is not improper for the 
union to provide as one of the conditions for 
an employee to receive benefits from such 
fund that he be a member of the union at 
the time benefits become due.” 


Discrimination Under Statute 


Neither court considered the equally 
serious problem of whether the requirement 





1 United States Department of Labor, Bureau 
of Labor Statistics, Bulletin No. 946, October 
20, 1948: Upholsterers’ International Union v. 
Leathercraft Furniture Company, 16 LABOR 
CASES {§ 64,972, 82 F. Supp. 570 (DC Pa., 1949). 


2Von Horne v. Lewis, 15 LABOR CASES 
9 64,596, 79 F. Supp. 541 (DC D. C., 1948): 
Upholsterers’ International Union v. Leather- 


craft Furniture Company, supra, footnote 1. 


The author is an associate in the law firm of Seyfarth, Shaw & Fairweather 
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of union membership for pension eligibility 
violated Sections 8 (a) (3) and 8 (b) (2) 
of the National Labor Relations Act, as 
amended, governing discrimination which 
encourages or discourages membership in 
any labor organization. The failure of 
counsel to raise the point was possibly in 
deference to the exclusive power of the 
National Labor Relations Board to remedy 
unfair labor practices under the act.*® It 
would seem however, that where no unfair 
labor practices are charged, the court’s 
power to adjudicate rights under a pension 
agreement or a pension trust agreement 
would not improperly interfere with the 
exclusive jurisdiction of the National Labor 
Relations Board, even though the court’s 
decision, incidentally, involved the question 
of application of the act to a provision of 
the agreement.* Until application of the 
eligibility rules had been made, it was 
doubtful that unfair labor practices would 
have been committed, so as to evoke the 
exclusive jurisdiction of the Board.° 


Under Section 8 (a) (3) of the act, it is 
an unfair labor practice for an employer, 
by discrimination in regard to hire or tenure 
of employment, to encourage or discourage 
membership in any labor organization, ex- 
cept in accordance with authorized agree- 
ments providing for compulsory union 
membership. Section 8 (b) (2) makes it 
an unfair labor practice for a labor organ- 
ization or its agents to cause or to attempt 
to cause an employer to discriminate against 
an employee whose union membership has 
been improperly denied or terminated. 


It was settled in Inland Steel Company v. 
National Labor Relations Board® that pen- 
sion benefits, even if they are not “wages” 
within the meaning of the act, at least con- 
stitute “conditions of employment.” Although 
the National Labor Relations Board has not 
had occasion to decide the point directly, 
it seems clear that improper discrimination 


in regard to pension benefits because of 
nonmembership or loss of membership in 
a union is prohibited by subsections (a) 
(3) and (b) (2) of Section 8 of the act. 
The Board has held that an employer’s denial 
of such benefits as individual wage in- 
creases, a fair share of the available work 
and Christmas bonuses to union members 
or supporters, while it has granted these 
benefits to others similarly situated, con- 
stitutes prohibited discrimination.’ 


In view of the Inland Steel case, pension 
benefits cannot be distinguished in regard 
to discrimination from other wage and em- 
ployment benefits. The Board has not as 
yet passed on the question of whether grant- 
ing benefits to union members while deny- 
ing the same benefits to others in the 
bargaining unit constitutes an unfair labor 
practice when accomplished through agree- 
ment between the employer and the majority 
union. A Board trial examiner, however, 
recently held that unlawful discrimination 
exists under these circumstances; and the 
examiner’s conclusion seems well supported 
by the language and background of the act.’ 


Compulsory Union Membership 


The proviso of Section 8 (a) (3) of the 
act removes the apnlication of the section 
to discriminations which are carried out pur- 
suant to an agreement requiring member- 
ship in a union on or after thirty days if 
the union is the majority representative and 
has been authorized to enter into such an 
agreement pursuant to a National Labor 
Relations Board referendum election. Even 
under these circumstances, discrimination 
cannot be justified if the employer has rea- 
sonable grounds for believing that mem- 
bership was not available to the employee 
on the terms and conditions generally 
applicable to other members, or that mem- 
bership was denied or terminated for rea- 





3 Bethlehem Shipbuilding Corporation  v. 
Myers, 1 LABOR CASES f 17,024, 303 U. S. 41 
(1937); Textile Workers Union v. Amazon Cot- 
ton Mills Company, 14 LABOR CASES { 64,309, 
167 F.. (2d) 183 (1948). 

4 United Public Workers v. University of Chi- 
cago, 16 LABOR CASES { 64,988, (Cir. Ct. Cook 
Co., Ill., 1949); Local 1421, United Electrical, 
Radio & Machine Workers’ Union v. R. Pryne 
& Company, 11 LABOR CASES { 63,321 (Super. 
Ct. L. A. Co., Calif., 1946). 

5In cases where the Board orders an em- 
Ployer to cease giving effect to a collective 
agreement found to be violative of the act, 
the Board is careful to specify that its action 
does not affect wages, working conditions and 
other substantive features of the agreement or 
rights which may have accrued to employees 
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under the agreement. See, e. g., Julius Resnick, 
Inc., 74 NLRB 184, 188 (1947); Hicks Body 
Company, 33 NLRB 848, 880-881 (1941). 

615 LABOR CASES { 64,737, 170 F. (2d) 247 
(CA-7, 1949). 

™ Jones & Laughlin Steel Corporation, 1 NLRB 
503 (1936); Republican Publishing Company, 73 
NLRB 1085 (1947); Sullivan Dry Dock & Repair 
Corporation, 67 NLRB 627 (1946); Young Engi- 
neering Company, 57 NLRB 1221 (1944), en- 
forced without opinion 9 LABOR CASES { 62,677 
(CA-7, 1945). 

8 Intermediate report in Reliable Newspaper, 
Inc., Case No. 2-CA-506, made public November 
2, 1949. In that case the retroactive feature 
of a wage increase under a strike settlement 
agreement between the employer and the ma- 
jority union was limited to union members and 
excluded nonmembers in the bargaining unit. 
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sons other than the failure of the employee 
to tender the periodic dues and initiation 
fees uniformly required as a condition of 
acquiring or retaining membership. The 
limitations of the compulsory union mem- 
bership exception in the amended act were 
imposed in response to evidence that em- 
ployees had been expelled from unions on 
capricious grounds or for reasons contrary 
to the public interest, and consequently lost 
their jobs.* 

The union membership eligibility rules for 
pension benefits in the prominent negotiated 
plans are in no instance limited to the 
reasons allowed under the amended act. 
The eligibility rules indicate that loss of 
membership in good standing disqualifies 
the employees from benefits regardless of 
the reason for loss of good standing. The 
fact that many of the pension agreements 
containing union membership eligibility re- 
quirements were negotiated prior to the 
effective date of the amended act is now of 
little consequence. The saving provisions 
of Section 102 of the amended act apply 
only until the collective agreement is re- 
newed or extended subsequent to the effec- 
tive date of the act. The collective 
agreements covering older negotiated pen- 
sion plans originally had terms of one or 
two years, and have been, without excep- 
tion, renewed or extended subsequent to 
August 22, 1947, the effective date of the 
amended act.” 

It must be recognized that union mem- 
bership as an eligibility requirement for a 
pension plan is virtually as effective as a 
closed or: union shop in compelling union 
membership. An employee who regards 
his job as permanent simply cannot afford 
to forfeit pension rights. If union member- 
ship is an eligibility requirement for his pen- 
sion, such an employee is under economic 
compulsion to join the union and remain 
a member in good standing. Pension eligi- 
bility rules requiring union membership 
are, therefore, far more effective than 
maintenance of membership clauses, which do 
not compel an employee to join the union. 


It would be entirely inconsistent to in- 
terpret the amended act to regulate well- 
recognized forms of compulsory unionism, 
such as the union shop and maintenance of 
membership, and not apply the same limita- 
tions to pension eligibility rules requiring 
union membership. Under the act, there- 
fore, membership can be an eligibility re- 
quirement for pensions under new agreements 
and those renewed or amended since the 
effective date of the act only if the union 
won a referendum election under the au- 
spices of the National Labor Relations 
Board. Even then, union membership may 
be enforced only to the extent of requiring 
the payment of dues and initiation fees. 


Possible Consequences 
of Illegal Eligibility Rules 


If it is found that an employee has been 
discriminatorily denied employment bene- 
fits, the National Labor Relations Board, 
by means of a back-pay order will order 
the party responsible for the discrimination 
to make that employee whole for the loss he 
has suffered through discrimination.” In the 
event discrimination is accomplished under 
the terms of an illegal collective agreement, 
both parties to the agreement will be held 
responsible under the Board’s current doc- 
trine, and the employer and the union will 
be made jointly and severally liable.” 


If pension payments are made from a 
trust fund, an interesting question may be 
raised as to whether the party which satis- 
fies a Board back-pay award to an employee 
who has been discriminatorily denied pen- 
sion benefits has the right to be reimbursed 
from funds of the trust. It is apparent that 
the Board would require the employer and the 
union to assume the risk of reimbursement, and 
would give them no assistance in enforcing 
possible rights against a pension trust. 


The United Mine Workers’ welfare and 
retirement fund recently has been brought 
into court again in the Livengood case, on 
matters relating to the propriety and 





®* For example, a union member was expelled 
because he testified truthfully, under oath, in 
court proceedings and his testimony was con- 
sidered damaging to the union. He thereupon 
lost his job because of the union shop. One 
Edmonson was expelled from the UMW because 
he announced that he would run as a candidate 
against John L. Lewis for president of the 
union. Senator Ellender, in debate on April 
28, 1947, 98 Congressional Record 4258. Two 
veterans were expelled from a union because 
they refused to purchase tickets in a raffle 
sponsored by the union. Senator Ball, in de- 
bate on May 2, 1946, 93 Congressional Record 
4558-4559. 


Retirement Benefits 


1°Even where a pension trust exists sepa- 
rately from the collective agreement, it will 
not be saved by Section 102 if the collective 
agreement is amended or extended in matters 
other than the pension plan. Compulsory union 
membership provisions are not protected by 
Section 102 separately from and independently 
of the collective agreement. Broderick Com- 
pany, 85 NLRB — (No. 130) (1949). 

1 Young Engineering Company, supra, foot- 
note 7; Republican Publication Company, supra, 
footnote 7; Sullivan Dry Dock &@ Repair Corpo- 
ration, supra, footnote 7. 

2H, M. Newman, 8 NLRB — 
(1949). 
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legality of the eligibility rules set up by 
its trustees.“ It has been reported that 
shortly after the Livengood suit was filed, 
the plaintiff was expelled from the United 
Mine Workers’ Union. If pension benefits 
are denied to Livengood because of his 
expulsion, the validity of the union mem- 
bership eligibility rules under the amended 
National Labor Relations Act will be placed 
directly in issue. - 


Another phase of the litigation over the 
United Mine Workers’ fund indicates that 
an employer is not liable for refusal to 
make contributions under a pension agree- 
ment which is an integral part of an illegal 
compulsory union membership arrange- 
ment.“ The entire agreement, including the 
obligation to make contributions to the wel- 
fare fund, was held to be illegal. Although 
the court in the Jackson & Squire case based 
its decision on an Arkansas statute for- 
bidding compulsory union membership, its 
reasoning indicates that the same result 
would have been reached under the amended 
National Labor Relations Act since the 
United Mine Workers had not qualified 
under the act or been authorized by a 


referendum election thereunder to enter into 
a union shop agreement. 

In most situations, it is to be expected 
that union membership eligibility require- 
ments for pensions will be contested only 
in rare and isolated instances. The eligi- 
bility rules themselves will operate as a 
deterrent to risking loss of union member- 
ship. If splits should occur in unions which 
are parties to pension agreements, such as the 
recent split between the United Electrical 
Workers, the Farm Equipment Workers and 
the CIO, the question would assume major 
proportions since such splits are usually ac- 
companied by wholesale expulsions from the 
unions holding bargaining rights. 

Pension eligibility rules which are dis- 
criminatory under the amended National 
Labor Relations Act expose both employers 
and unions to the risk of heavy liability and 
invalidation of collective agreements. Be- 
cause of the long-term nature of a commit- 
ment to a pension plan, discriminatory 
eligibility rules, regardless of the initial 
prospect of contest, seem to be a foolhardy 
gamble for both employers and unions. 


[The End] 





138 Livengood v. Trustees of United Mine Work- 
ers’ Fund, DC D. C., filed September 22, 1949. 
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THIRTY-HOUR WEEK FORECAST FOR 1980 

A cautious forecast was made recently by Harvard University’s 
Dr. Sumner H. Slichter, according to the American Federation of 
Labor’s weekly news service, when he stated that the AFL goal of a 
thirty-hour week would be reached by 1980. He also predicted “a total 
population of 175,000,000, a work force of 72,500,000, number of hours 
worked by each person per year one-fourth less than at present, a 
national output of goods and services ($246,700,000,000 in 1948) of 
$416,000,000,000 and more likely in excess of $550,000,000,000.” 


4 Lewis v. Jackson & Squire, Inc., 17 LABOR 
CASES { 65,339 (DC Ark., 1949). 





Other predictions were: “consumption up 50 to 100 percent per 
capita, a country of 2-car families, almost every home with a swimming 
pool, wider use of medical services of all kinds, growth of travel and 
the number of people completing high school and college, and a cer- 
tainty that with the greater leisure for the people the arts will flourish 
in the United States as never before in the history of the world.” 
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LEGAL STATUS 


of Britain’s Trade Unions 


By HERBERT A. TURNER — — — 


LECTURER IN 


INDUSTRIAL RELA- 


TIONS AT MANCHESTER UNIVERSITY, ENGLAND; FORMERLY IN THE 
EDUCATION DEPARTMENT OF BRITAIN’S TRADES UNION CONGRESS 


rTMHE STRUGGLE for a legal existence 

has formed a continuing thread in the 
history of Britain’s trade union movement. 
The various stages of the struggle are, in 
fact, marked by a series of legislative battles, 
or conflicts around legal issues, which have 
successfully defined its status. 

The campaign for the repeal of the pro- 
hibitory Combination Acts first opened the 
way, by its success in 1824, for the free 
unions. 3ritain’s 

was called into 


development of trade 

Trades Union Congress 
being in 1868 to meet a threatened legislative 
attack. Two legal decisions—the Taff Vale 
judgment of 1901 and the Osborne judgment 
of 1910 (which would have 
crippled the unions’ industrial power and 
prevented them from taking any political 
action) were signals for campaigns which 
secured Acts of Parliament legalizing trad« 


respectively 


union methods. 

The most recent of such legislative vic- 
tories for the trade unions was the repeal 
in 1945 of the Trades Disputes and Trade 
Unions Act, passed after Britain’s General 
Strike of 1926 to limit the political and in- 
dustrial power of trade unions. This Act 
was for many years the object of union 
detestation: its elimination was a major in- 
dustrial plank in Britain’s Labor Party 
election program of 1945. The cumulative 
effect of these legalistic conflicts has been, 
however, to create a body of Trade Union 
Law to which trade unionists themselves 
often require skilled guidance. 

Security from actions which might other- 
wise be brought against a trade union by 
employers whose business had suffered in a 


Britain’s Trade Unions 


dispute or by dissenting fellow-workers, is 
provided by the 1906 Trades Disputes Act. 
This legislation defines a trade dispute in 
fairly broad terms, and gives trade unions 
immunity from “civil” actions (i.e., as a case 
brought by an individual who considers 
himself to have suffered because of the act 
of a second party whom he sues) for in- 
timidation, inducement to breach of contract 
or conspiracy. This is not to say that in 
timidation or 
offenses for which a trade union officer or 
striker may be prosecuted by “the Crown” 
as criminal acts; but no act performed in 
a trade dispute is punishable as conspiracy 
unless it would be criminal if done by an 
individual, while “criminal” intimidation is 
closely defined and “peaceful picketing” is 


conspiracy are no _ longer 


legalized. 


Strike Position 

The general legal position of strikes is, 
however, at present governed by an emer- 
gency order, taken over from wartime legis- 
lation, under which all strikes are illegal 
unless a proper notice of the dispute has 
been given to Britain’s Minister of Labour 
has failed within twenty-one days 
The 


and he 
to take some action for its settlement. 
same order provides, by way of compensa- 
tion to unions for this restriction of the right 
to strike, that trade union agreements, which 
are otherwise not legally enforceable as con- 
tracts at all unless they have been specifi- 
cally adopted as such between individual 
employers and workers, shall be binding on 
all employers. It should be said, however, 
that there is no speedy method of enforcing 
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this provision or of taking action against 
employers who ignore it. 

The manner in which trade unions con- 
duct their internal affairs is also governed 
by laws for the security of the organization 
and its members. The 1871 Act lays down 
a procedure for “registration” of trade 
unions. Registered trade unions must draw 
up rules complying with certain statutory 
requirements and must be approved by 
Britain’s Registrar of Friendly Societies, to 
whom they must also supply an annual bal- 
ance sheet. 


Registration is in no sense compulsory, 
however, and constitutes no form of gov- 
ernment control. Many important unions— 
e.g., that of the iron and steel workers—are 
not registered. Registration merely con- 
fers certain minor legal advantages and pro- 
vides some safeguard to individual trade 
unionists for the good conduct of their 
organization. But any union can apply to 
the Registrar at any time for a certificate 
that it is a trade union, which action guar- 
antees its legal entity. 

Whether registered or not, however, any 
trade union is bound by its own constitution 
and rules and cannot act beyond them, 
except as may be “implied” as essential to 
fulfill them, as by the employment of a staff. 
Any alteration of rules can only be made 
strictly in accordance with the provision for 
this in the union’s constitution. Unions 
whose objects were drawn up many years 
ago and whose founders neglected to make 
provision for a constitutional amendment 
procedure have often found themselves 
handicapped in meeting modern situations. 








Merging of Unions 


Two important matters of trade union 
conduct are regulated in detail by law. The 
procedure for the amalgamation of two 
unions is especially stringent. There must 
be an individual ballot of the members of 
both organizations, in which at least fifty 
per cent of the members of each must record 
their votes. The majority in favor in each 
union must exceed the minority by a clear 
twenty per cent margin. The legal pro- 
cedure for amalgamation is designed as a 
protection for individual members. It is at 
the same time not the least of many ob- 
stacles which the Trades Union Congress 
meets in its attempts to rationalize Britain’s 
trade union movement. 

Too, the law governing the political ex- 
penditure of the unions has been a frequent 
cause of conflict. A separate political fund 
must be formed before money can be spent 
on certain defined objects—primarily the 
support of candidates in local or national 
elections. The setting up of the fund must 
be approved by a majority of members vot- 
ing in a ballot—all members being given 
a fair opportunity of voting—and the rules 
of the fund must be approved by the Regis- 
trar of Friendly Societies. Members must 
be allowed to “contract out” of the political 
fund if they wish. During the operation 
of the 1927 Trades Disputes Act this pro- 
cedure was reversed, members who wished 
to contribute to their union’s political fund 
having to “contract in.” This procedure re- 
sulted in a considerable fall in union political 


levies. [The End] 


BAD EXAMPLE 


Irma’s boyfriend, Al, of the radio program My Friend Jrma, no longer 
subsists on unemployment insurance. The Labor Department thought 
that Al’s easy-come income was bad for the morale of. the jobless, and 
asked that he find some kind of employment. It probably won’t effect 
employment statistics very much, but Al is now doing odd jobs occasionally. 
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Massachusetts 





Labor Legislation Program 


A TIP-OFF 
TO YOUR STATE 


By ROBERT M. SEGAL 





ROTECTION of the aged workers, re- 

vision of the anti-injunction law, a 
sickness-disability-compensation measure and 
an effective wage-and-hour law are the 
principal aims of organized labor in the 
1950 session of the Massachusetts Legisla- 
ture. For the first time in the history of the 
commonwealth, the AFL and CIO are 
jointly introducing three bills: (1) the anti- 
injunction measure, (2) the sickness-dis- 
ability-compensation bill and (3) the 
proposal providing for a state fund for 
workmen’s compensation. These and other 
measures filed by labor in the common- 
wealth may well affect future legislative pro- 
posals in other states. 


Protection of Aged 


The increased emphasis on pensions in 
collective bargaining has attracted the atten- 
tion of the Massachusetts Federation of 
Labor.? At the sixty-third annual conven- 
tion of the state labor group in August, 
1949, the delegates unanimously endorsed a 
resolution calling for state legislation pro- 
tecting aged workers. 

Although many union contracts provide 
for seniority to protect older workers, some 
of the agreements in the building trades and 
other industries do not include strict 
seniority consideration. In addition, it was 
felt that there is some indication that insur- 
ance companies writing sickness, workmen’s 
compensation and other benefit insurance 
might indirectly cause discrimination be- 
cause of age. In addition, during the past 


year several instances of labor conflict arose 
in the state when companies retired unwill- 
ing workers under pensions considered in- 
adequate by the unions. 

The present law in Massachusetts already 
makes some provision to prevent discrimina- 
tion in employment because of age. By a 
law passed in 1937, it is contrary to the 
public policy of the commonwealth to dis- 
criminate in employment because a person 
is between forty-five and sixty-five years of 
age. Publicity is the sole sanction provided 
for enforcement of this statute. 

Two bills have been filed by the Massa- 
chusetts Federation of Labor in this field. 
The first changes the 1937 law to provide for 
criminal penalties for persons found guilty 
of discriminating in employment because of 
age. The second bill is more detailed, and 
amends the Massachusetts Fair Employ- 
ment Practices Act of 1946 to include em- 
ployment discrimination because of age; 
under these provisions the Fair Employ- 
ment Practice Commission has the power to 
order reinstatement with back pay or up- 
grading. It was felt that the Fair Employ- 
ment Practice Commission, with its good 
record of emphasis on conferences rather than 
court cases, could more effectively police 
this type of discrimination than could the 
Massachusetts Labér Relations Commission. 


Anti-Injunction Law 


Although Massachusetts passed a “baby” 
Norris-LaGuardia Act in 1935, important 
parts of the fourth and thirteenth sections of 





1 For an outline of some of the other problems 
raised by pensions, see Edward L. Schwartz, 


Massachusetts’ Program 


‘‘Pension and Retirement Programs,’’ Labor Law 
Journal, October, 1949, pp. 25-32. 
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the federal law were omitted.* Furthermore, 
by court decision, the 1935 law was inter- 
preted to mean that only the procedural law 
relating to injunctions in labor disputes was 
changed while the substantive law remained 
the same.* 

By court decisions, picketing for all forms 
of union security, including the union shop, 
preferential shop and maintenance of mem- 
bership, is illegal,* even though a union- 
security clause in a negotiated contract is 
legal and binding.’ Stranger picketing, even 
though peaceful, is also outlawed,° in spite 
of the language of the United States Su- 
preme Court in the Swing case.’ Strikes and 
peaceful picketing for arbitration clauses are 
likewise subject to injunctions,’ and there is 
even some question as to strikes for recog- 
nition or collective bargaining.’ Secondary 
boycotts are all subject to injunctions.” In 
brief, the “unlawful objective” test is still ap- 
plied by the courts, and judges, according to 


MR. SEGAL, A BOSTON ATTORNEY, IS COUNSEL 
FOR THE MASSACHUSETTS FEDERATION OF LABOR 
AND A LECTURER AT NORTHEASTERN UNIVERSITY 


labor, continue to decide labor-dispute cases ac- 
cording to their economic predilections.” 


On the procedural side, several defects 
have become apparent. Temporary restrain- 
ing orders are handed down without any 
notice or hearing to the unions or their 
attorneys. The long delays between tem- 
porary restraining orders or preliminary 
injunctions and the hearings on the merits 
do not preserve the status quo but help to 
break the economic strike. The use of in- 
junctions replaces true collective bargaining 
and peaceful negotiation in some cases. 
The narrow definition of the term “labor 
dispute” enables judges to delay and even 
prevent a special review by the appellate 
court as provided by the statute. By a nar- 
row interpretation, even the procedural 
safeguards in the 1935 law are not applied 
to cases considered by judges to be neither 
“trade disputes” nor “lawful trade disputes.” ” 





2Section 4 of the Norris-LaGuardia Act (28 
USC, Sections 101-115) provides in part: ‘‘No 
court of the United States shall have jurisdic- 
tion to issue any restraining order or tempo- 
rary or permanent injunction in any case involv- 
ing or growing out of any labor dispute to 
prohibit any person or persons participating or 
interested in such dispute (as these terms are 
herein defined) from doing, whether singly or 
in concert, any of the following acts: ....”’ 

Section 13 (c) defines ‘‘labor dispute’’ as ‘‘any 
controversy concerning terms or conditions of 
employment, or concerning the association or 
representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless 
of whether or not the disputants stand in the 
proximate relation of employer and employee.”’ 
(Italics are omitted in the Massachusetts law.) 

3’ Simon v. Schwachman, 1 LABOR CASES 
§ 18,274, 301 Mass. 573: Fashioncraft v. Halpern, 
7 LABOR CASES { 61,637, 313 Mass. 385. 

*Colonial Press v. Ellis, 13 LABOR CASES 
{ 63,914, 321 Mass. 495; Fashioncraft v. Halpern, 
footnote 3, supra. 

5’ Hamer v. Nashawena 
CASES { 61,932, 315 Mass 
sey, 217 Mass. 166. 
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LABOR 
Demp- 


Mills, Inc., 7 
160: Hoban v. 





® Quinton’s Market, Inc. v. Patterson, 1 LABOR 
CASES { 18,455, 303 Mass. 315. 

*AFL v. Swing, 3 LABOR CASES § 51,112, 312 
U. S. 321 (1941) where the Court said ‘‘The 
right of free communication cannot therefore 
be mutilated by denying it to workers in a dis- 
pute with an employer even though they are 
not in his employ.”’ 

’See Folsom Engraving Company v. McNeil, 
235 Mass. 269. 

*See United Shoe Machinery Corporation v. 
Fitzgerald, 237 Mass. 537. 

” See Plant v. Woods, 176 Mass. 492 (1900); 
Burnham v. Dowd, 217 Mass. 351 (1944); Reeves 
v. Scott, 324 Mass. 594. 

11In Vegelahn v. Guntner, 167 Mass. 32 (1896), 
Judge Holmes said, ‘‘The true grounds of deci- 
sion are considerations of policy and of social 
advantage, and it is vain to suppose that solu- 
tions can be attained merely by logic and gen- 
eral propositions of law which nobody disputes.”’ 

See also dissent by Justice Stone in More- 
head v. New York ex rel. Tipaldo, 298 U. S. 587, 
633 (1936). 

12 Some superior-court judges still follow the 
language in Olympia Operating Company v. 
Costello, 278 Mass. 125 (1932), which came be- 
fore the 1935 act. 
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The proposed anti-injunction law filed 
jointly by the AFL and CIO changes the 
substantive as well as the procedural law. 
A “trade dispute” is redefined to include 
the language of the Norris-LaGuardia Act 
as well as the language already found in 
the Massachusetts Labor Relations Act. 
This would allow peaceful picketing for 
union security, collective bargaining, recog- 
nition and arbitration; stranger picketing 
would also be permitted. Secondary boy- 
cotts would only be permitted in cases of 
following the “struck goods.” 


On the procedural side, all temporary 
restraining orders in labor disputes would 
require notice and a hearing. Loss of busi- 
ness, which is present in every labor dispute, 
would not be considered irreparable injury 
and of itself sufficient to meet that require- 
ment in the statute. The broader definition 
of “trade dispute” should insure a speedy 
review by an appellate authority.” The bill 
expressly repeals all prior inconsistent con- 
structions and also states that peaceful per- 
suasion is “deemed to be an exercise of the 
right of free speech guaranteed by the con- 
stitution.” 


Although the Republicans in the Senate 
last year twice defeated the anti-injunction 
bill of labor and the administration by a 
strict party vote of twenty to twenty, three 
Republican Senators have just introduced their 
own bill, drafted by Professor Archibald 
Cox of the Harvard Law School. This bill 
also seeks to remedy the procedural and 
substantive defects in the present law as 
outlined above. A redefinition of “lawful 
trade disputes” allows peaceful picketing for 
union security, collective bargaining, recog- 
nition and arbitration clauses, as well as 
in nonunion establishments. The bill gives a 
detailed definition of “unlawful disputes” 
and allows limited secondary boycotts when 
neutrals are not involved.“ The temporary 
restraining order is maintained, except that 
notice to the union, as well as a hearing, is 
required if the union appears in court. 


A third proposal in the anti-injunction 
field takes a novel approach. Before any 
person can obtain injunctive relief in the 
courts in a labor dispute, he must first ob- 
tain from the labor relations commission a 
certificate stating that he has complied with 
all the existing laws of labor relations and 
has made every attempt to settle the dispute. 


Labor has attacked this problem of in- 
junctive relief by the courts on another 
front. Both the AFL and CIO have intro- 
duced a constitutional amendment calling 
for the election of judges. Massachusetts is 
one of the few states in the country giving 
life tenure to every judge, including even 
special justices in the municipal court. Fur- 
thermore, there is no provision for com- 
pulsory retirement. To make the judges 
more responsive to changing economic and 
social conditions, labor has called for elec- 
tion of judges according to laws to be passed 
by the legislature. 


Sickness-Disability Compensation 
The AFL and CIO have jointly filed a 


bill providing for a sickness-disability com- 
pensation based on a payroll tax of one half 
of one per cent on employers and employees 
—covering the first $3,000 of wages per year. 
The administration would be put in the 
existing Employment Security Division, as 
in Rhode Island, and private plans could be 
used only to supplement the state plan aad 
not to replace it. It provides for payments, 
as in the Employment Security Law, to a 
present maximum of $25 per week plus two 
dollars for-each dependent, with a six-week 
limitation on pregnancy. The payments 
would commence April 1, 1951, and there 
would be a one-week waiting period. There 
would be no provision for payments to per- 
sons collecting unemployment compensation 
or workmen’s compensation benefits. 

Four states already have some form of 
sickness-disability compensation. California, 
in 1946, and New Jersey, in 1948, set up 
nonexclusive state funds and allow private 
plans which must meet minimum require- 
ments. New York allows the individual 
employer to “contract out” under the gov- 
ernmental system of cash disability benefits, 
without some of the safeguards in the Cali- 
fornia law, and ties up its administration 
with workmen’s compensation. Rhode Is- 
land, since 1942, has an exclusive state fund 
for all employers. 

Labor criticizes the voluntary plans— 
partly on the basis of experience with work- 
men’s compensation. Furthermore, labor 
agrees with the conclusions of Herman A 
Gray, who says: 

“It [contracting out] results in each 
group standing by itself and bearing an in- 








43 Mengel v. Justices of Superior Court, 7 
LABOR CASES { 61,639, 313 Mass. 238. 

4 The ‘‘unity of interest’’ theory is developed 
in New York; see Goldfinger v. Feintuch, 1 
LABOR CASES { 18,057, 276 N. Y. 281. For a 
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recent discussion of the secondary-boycott prob- 
lem, see Blackwell, ‘‘The Secondary Boycott,”’ 
Labor Law Journal, November, 1949, pp. 101-106: 
see also Gregory, Labor and the Law (1946), 
pp. 141-199. : 
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dividual cost in accordance with its own 
individual rate of incidence. There is no 
warrant whatever for such variation. The 
factors which lead to differences in the risk 
—the age, the sex and racial composition 
of the group, the nature of industrial proc- 
esses—are not the result of individual action 
for which there is individual responsibility. 
They are the results of our common social 
life. Therefore, they must be dealt with not 
on any individual basis but by a pooling of 
our community resources through social 
action. ... 


“There is only one way of achieving that 
complete pooling of risks which is the basic 
characteristic of social insurance and which 
distinguishes it so sharply from private in- 
surance, and that is by creating a single 
state fund, publicly controlled and admin- 
istered.” * 


At present, Massachusetts has a special 
recess commission studying the entire prob- 
lem of sickness-disability compensation 
based on a special message by the governor. 
This commission has been hearing repre- 
sentatives of labor, the insurance companies 
and industry, and has been studying the 
plans of other states. It is expected to 
recommend legislation for the current ses- 
sion of the legislature. 


Minimum-Wage Proposals 


Although the 1949 legislature amended 
the state minimum-wage law and declared 
a minimum wage of less than sixty-five cents 
per hour as “conclusively presumed to be 
oppressive and unreasonable,” ” existing and 
future wage orders under sixty-five cents 
per hour were iegalized. Since most indus- 
tries are covered by wage orders, the 1949 
amendment merely has set a legislative 
guide for future revisions by wage commis- 
sions. The AFL proposes to eliminate the 
present wage orders which permit minimum 
wages below sixty-five cents per hour. 


The CIO has introduced a “state” Fair 
Labor Standards Act with a minimum 
hourly pay of seventy-five cents per hour 
and time and a half for overtime. The AFL 
also has a simplified bill calling for seventy- 
five cents per hour, with time and one half 
the regular hourly rate of pay for overtime, 
after three years. 


Employment Security 


The increased drain on funds whereby 
unemployment payments are exceeding cur- 
rent income has attracted the attention of 
organized labor. Both groups have intro- 
duced bills to eliminate the “merit-rating” 
formula used in Massachusetts and pro- 
ducing an average tax of 1.22 per cent last 
year and to replace it with a flat tax of 
2.7 per cent. 

An increase in benefits is also included 
in labor’s proposals. The present minimum 
and maximum of six dollars and $25 per 
week without dependents would be increased 
to $15 and $30, respectively, and the number 
of weeks of benefits increased from twenty- 
three to twenty-six. The CIO has also 
called for strike-benefit payments after the 
first four weeks of a strike. At present, New 
York and Rhode Island pay benefits to 
strikers, The AFL deals specifically with 
the problem of “class and grade of workers,” 
whereby stitchers in a shoe factory are 
denied benefits, even though they are avail- 
able for work, if there is no work because 
of a strike by cutters. 


Workmen's Compensation 
The joint bill by the AFL and CIO fora 


state fund for workmen’s compensation has 
received new impetus by the recent demand 
by insurance companies for an increase of 
28.6 per cent or approximately twelve million 
dollars in rates from employers. The increase 
was opposed by labor, industry, retail trade 
and the contractors. It was disclosed at the 
hearings that the companies in this field 
from 1942 through 1947 have had earned 
premiums totalling $156 million and have 
had incurred losses of only fifty-six per cent or 
$87 million.“ Another result of the hearing 
was a legislative resolution by the AFL 
calling for a recess commission to investi- 
gate all insurance companies—including the 
items of salaries of officers, expenses and 
secret rebates. 

Other bills by labor in this field call for 
an increase of payments to $25 per week for 
life to widows of employees killed in the 
course of employment, the elimination of 
the eight-day waiting period, extension of 
coverage to include telephone workers, a re- 
view of individual benefits based on sub- 
sistence, an extension of the dependency 





18 Gray, ‘‘Cash Disability Benefits in the United 
States,’’ New York University Second Annual 
Conference on Labor (Matthew Bender & Com- 
pany, Inc., 1949), pp. 329-332. See also Reynolds, 
Labor Economics and Lator Relations (1949), 
p. 523. 
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16 Chapter 777 of the Acts of 1949, changing 
Chapter 151 of the General Laws. 

17 See Exhibit II of Mark Kormes in his tes- 
timony before the Commissioner of Insurance 
of Massachusetts on the recent rate increase; 
see also Exhibit 12 submitted by petitioners. 
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group, an increase in weekly benefits to a specifically to cover one-man units,” the 
straight two thirds of the employees’ aver- approval of all apprenticeship programs in 
age weekly wages and a proposal to give’ trade schools for the building trades by 
injured workers seventy-five per cent of the the Division of Apprentice Training, the 
premiums collected. payment of overtime after forty hours to 
municipal employees, and an increase in 
salaries for teachers. The CIO is com- 


Other Bills 
mitted to. support a state rent-control act 
Other bills filed by labor cover varied and an effective law providing for equal pay 
fields—from taxes to rent control. The AFL for equal work, regardless of sex. 
has filed 2 sary reraR on for a In brief, both branches of labor have set 
State grz ated-incom aX 2 a Di ») tax . . . . . : 
sane grace en tae. Saas & Gee 80 te some important legislative aims for the 1950 
coin-operated vending machines. It is seek- at , . . . , 
; ‘ session of the Great and General Court of 
ing also to legalize check-off of union dues bove ; ; 
Massachusetts. The bills for  sickness- 


by public employees, the making of national 
and state election days legal holidays, the 
compulsory appointment of temporary 
registrars in election years, regulation of 
traffic signal colors in advertising signs 


disability compensation, the effective mini- 
mum wage and protection of workers 
between forty-five and sixty-five years of 
age may set the pattern for many other 


which endanger drivers, the repeal of the industrial states while, on the other hand, 
Slichter Law allowing government seizure — the anti-injunction proposals may bring 
in “public health and safety” disputes, the | Massachusetts in line with New York and 
extension of the state labor-relations law other states. [The End] 





% This is already true by interpretation in Board v. Metropolitan Life Insurance Company, 
New York; see New York State Labor Relations 295N. Y. 839. 
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New York.—These prominent labor officials are pictured as they return aboard the Queen 
Mary in December after attending an international trade union conference in London, 
during which was formed the new “International Confederation of Free Trade Unions.” 
From left to right, front, are Charles MacGowan, president, AFL Boilermakers Union; 
William Green, AFL president; David McDonald, secretary-treasurer, United States 
Steelworkers Union, CIO; and Willam Doherty, president, National Association of Letter 
Carriers. Behind them (left to right) are George Meany, AFL secretary-treasurer; Allan 
S. Haywood, CIO vice-president and director of organization; and George Harrison, 
president, AFL Union of Railway Clerks. 
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PENSION PLANS FROM AN 


THE PROBLEM 


OF FUNDING IS COMPLICATED 
BY UNKNOWNS .. . BY PERCIVAL F. BRUNDAGE, CPA 
PARTNER, PRICE, WATERHOUSE & COMPANY 


._ SUBJEST OF PENSIONS has be- 
come front-page news during the last two 
months. The recent pension agreements 
signed in settlement of the steel strike, if 
followed widely in other industries, will 
have an important effect on our whole 
economy. While pension plans are not new, 
a general discussion of the subject and com- 
ments upon the possible accounting effects 
of recent developments seem timely. 


At the beginning I should like to make it 
clear that I am a firm believer in the free- 
enterprise system. We are in a world of 
much planning and many managed economies. 
Business must be very watchful in order not 
to assume intolerable obligations which 
might tend to destroy the system for which 
this country stands. 


Old-age pensions were introduced in 
Great Britain about the middle of the last 
century. The earliest plans started in 
America were by the Grand Trunk Railroad 
of Canada in 1874 and the American Ex- 
press Company in 1875. Two manufactur- 
ing-company plans which were established 
in the United States before the end of the 
last century failed. 

Due, perhaps, to the rapid industrial ex- 
pansion in this country, pension plans did 
not assume much importance here until 
early in the twentieth century. Twelve 
formal plans had been set up by the rail- 
roads in the United States by 1905. These 
plans covered 488,705 employees. The Car- 
negie Steel Company established an in- 
formal pension plan in 1901 as part of the 
Carnegie Relief Fund. The benefits avail- 
able at age sixty, after fifteen years of 
service, amounted to one per cent of the 
average salary during the whole period of 
employment, multiplied by the number of 
years of service. Standard Oil Company 
(New Jersey) as of January 1, 1903, set up 
a plan for pensions to employees at age 
sixty-five, retired at the discretion of the 
board of directors, with twenty-five years of 
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setvice. The benefits to each employee 
amounted to twenty-five per cent of his av- 
erage pay during the ten years preceding 
retirement. 

Effective as of January 1, 1911, the United 
States Steel Corporation and Andrew Car- 
negie created a pension fund by setting aside 
an amount of $12,000,000 to be administered 
by a board of directors in compliance with 
certain established pension rules. The 
monthly rates of the pensions were to be 
“for each year of service 1 per cent of the 
average regular monthly pay received dur- 
ing the last ten years of service, provided, 
however, that no pension shall be more 
than $100 per month nor less than $12 per 
month.” The pension agreement with the 
United Steel Workers of America—ClIO, 
signed on November 11, 1949, thirty-eight 
years later, provided for a similar pension 
except that the minimum was raised to $100 
per month, less federal old-age benefits for 
employees with twenty-five years of service. 





The American Telephone and Telegraph 
Company plan, effective January 1, 1913, 
also provided for the payment of annual 
pensions amounting to one per cent of the 
average annual pay for ten years, multiplied 
by the number of years of employment. The 
minimum pension at the beginning of 1949 
was $50 a month less half of federal old- 
age benefits, and this has been increased 
since the steel settlement, for workers over 
sixty-five years of age, to $100 a month less 
full federal benefits. The unions have filed 
a protest because they were not consulted 
when the change was made. 

By 1920 there’ were 
1,500,000 railroad employees covered by 
pension plans and an equal number of em- 
ployees of manufacturing and public utility 
companies. The number of new pension 
plans did not increase as rapidly during the 
following two decades. The 1928 Revenue 
Act contained provisions whereby payments 


approximately 
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into pension trusts could be deducted over 
a period of ten years, but these provisions 
were not widely used. The 1942 Revenue 
Act contained highly technical provisions 
dealing with the allowance of payments to 
insurance companies or trustees for funding 
pension plans approved by the Treasury De- 
partment. It required nearly a year to pre- 
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the Bureau to administer these new provi- 
sions. From the time the pension agency 
of the Bureau commenced to function late 
in 1943 up to August 31, 1946, the Bureau 
of Internal Revenue reported that it had 
approved 9,370 pension and profit-sharing 
plans, principally industrials and utilities, and 
gave the statistics about the methods of 
financing them shown in Exhibit I. 








Number of 


Method of Financing 


Average 


Number of Number of 





Individual policies 
Group annuities 
Self-insured . 
Combination of methods 
Profit-sharing plans 








Total 


Plans Participants Participants 
4,144 * 203,395 49 
1,476 889,184 602 

658 1,908,111 2,900 
584 289,918 496 

2,508 366,663 146 

9,370 3,657,271 390 





The Bureau of Internal Revenue reported 
in June, 1949, that it had by then approved 
approximately 12,500 pension and _ profit- 
sharing plans under Section 165 of the In- 
ternal Revenue Code. These plans were un- 
doubtedly adopted partly for humanitarian 
reasons, but the main purpose was to obtain 
anticipated benefits to the companies by 
greater loyalty on the part of the employees, 
reduction in labor turnover and as incentive 
to greater efforts. 

The depression in the early 1930's caused 
a great deal of hardship and distress, par- 
ticularly among the older people. This was 
due partly to cancellation or reduction of 
some company pensions and partly to the 
inability on the part of their families, through 
loss of employment, to support them. Fed- 
eral aid was considered necessary, and the 
first federal pension plan, the Social Security 
Act, was passed by Congress in 1935. It was 
only after careful study and extended hear- 


Pension Plans from Accountant’s Viewpoint 


ings that a contributory plan was adopted 
as being the soundest from the social, 
psychological and economic points of view. 
Congress apparently feels the same way to- 
day. The House Ways and Means Commit- 
tee in its report of August 22, 1949, makes 
the definite statement that “a contributory 
system is the most satisfactory way of pre- 
venting dependency and insecurity while 
preserving self-reliance and initiative.” 

The 1935 act provided that employers 
and employees contribute one per cent of the 
payroll each with provision for increasing 
these contributions to three per cent each by 
1949. Congress by subsequent acts suspended 
these increases until the rate of one per 
cent was stepped up to one and one-half 
per cent on January 1, 1950. 

The Social Security Act of 1935 provided 
for old-age pensions to wage, earners. 
Amendments to the Social Security Act in 
1939 extended the benefits to the members 
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of the wage earner’s family. The total bene- 
fits now range from a minimum of $10 to a 
maximum of $85 a month. An important 
amendment to the Social Security Act was 
passed by the House last fall and is 
now pending before the Senate committee. 
It provides for increasing the contribution 
by employers and employees alike to two 
per cent in 1951, two and one-half per cent 
in 1960, three per cent in 1965, three and one- 
fourth per cent in 1970. Self-employed who 
are covered would pay one and one-half 
times these rates. Benefits would be increased 
substantially, with a minimum of $25 a 
month and a maximum of $150 a month. 

After earlier railroad retirement acts had 
been declared unconstitutional, railroad 
workers of the United States were, of 
course, covered by the Social Security Act 
of 1935. However, as the result of pres- 
sure on Congress, the Railroad Retirement 
Act and the Carriers Taxing Act were 
passed by Congress in 1937 as the result of 
agreement between the various railroads and 
their workers to supersede the private pen- 
sion plans which had been in existence for 
some time. Under these acts the old-age 
benefits are more generous than those un- 
der the Social Security Act and are financed 
through substantially greater payroll taxes, 
now aggregating twelve per,cent, divided 
equally between employers and employees. 
The average benefit paid at the commence- 
ment of 1949 was $84 a month and the 
maximum $144 a month. 


Current Pension Agreements 


Provision for a welfare and retirement 
fund for the coal industry was made in May, 
1946, while it was in the hands of the gov- 
ernment, whereby five cents on each ton of 
coal was turned over to trustees for the 
purpose of paying benefits, including pen- 
sions, to retired workers. This amount was 
increased successively to ten cents and twenty 
cents, and thirty-five cents a ton is now 
proposed. I am not going to discuss the 
coal plan as it seems unlikely that the idea 
of a fixed-unit contribution to trustees by 
all companies in an industry will be widely 
adopted after the experience with the rapid 
depletion of the fund last summer. Fixed 
benefits cannot be based on fixed contribu- 
tions; one or the other must be flexible. 

The terms of the pension agreements just 
obtained from the major steel companies by 
the United Steel Workers—CIO have con- 
siderable importance and may be summarized 
briefly as follows: 
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A minimum pension of $100 a month less 
federal old-age benefits is to be paid to 
workers with twenty-five years’ service who 
have reached the age of sixty-five and retire 
during the term of the contract, ie., before 
December 31, 1951. There is no compulsory 
retirement age. Lesser amounts will be paid 
to workers with fifteen years’ service. 

The contract will be continued until Oc- 
tober 31, 1954, if the same benefits are paid 
by the companies to employees who have 
qualified and retire after January 1, 1952; 
i.e., the companies can cancel but the union 
agrees not to strike for increased pension 
benefits during the extended term of the 
contract. The full pension for life is to be 
paid by the companies without contribution 
by employees. Benefits for disability are 
likewise provided on a _ noncontributory 
basis and social insurance on a contributory 
basis of five cents an hour divided equally 
between the companies and employees. 

The consideration on the part of the 
worker is the agreement to work at the same 
wage scale as before the strike until Oc- 
tober 31, 1950. The union can then reopen 
the wage question and call a strike for a 
wage increase after December 31, 1950. 
Stockholders’ approval is to be obtained be- 
fore the agreement becomes effective. 

From an accounting point of view it 
would seem that the terms of the contract 
provide a basis for determining the charge 
and apportioning it to operations. Aside 
from disability there is no contractual obli- 
gation on the part of the companies to pay 
pensions to any workers who do not actually 
retire within the period of the contract. To 
those who have satisfied the requirements of 
age and service and actually retire during 
the period of the contract the companies 
have assumed the obligation to pay pensions 
for life. 

In spite of the numerous uncertainties in- 
volved in the computation, to which I shall 
refer later, it would seem to be necessary 
to set up a liability to each worker on his 
retirement for the estimated cost of the 
benefits to which he then becomes entitled. 
This should be charged against operations 
of the year, whether or not the whoie amount 
is deposited with trustees. This treatment 
seems to meet the terms of the contract 
and to be in accordance with the principles 
enunciated in the Accounting Research Bul- 
letin on Pension Plans, No. 36. 

Since pensions under the agreements do 
not become effective until after the approval 
of stockholders during 1950, there seems to be 
no liability on the part of the companies at 
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December 31, 1949. In view of their im- 
portance, the obligations to be assumed by 
the companies will doubtless be described in 
the 1949 annual reports. It would also seem 
to be desirable to mention either the esti- 
mated cost that each steel company expects 
to incur during the next year, or the esti- 
mated cost that might have to be incurred 
during the first two years of the contract, 
i.e., the estimated “actuarial liability” for 
life pensions to employees now sixty-five or 
who will become sixty-five and can retire 
before December 31, 1951. 


Many of the companies have had pension 
plans in the past which could be terminated 
at any time—in theory at least—except with 
respect to pensions already granted. The 
existence of these plans resulted in some- 
what different contracts with the labor 
unions for each of the companies. 


The terms of the contracts vary between 
the companies, particularly as to funding 
provisions; some provide for the immediate 
payment to trustees of the present value 
of the estimated future benefits for each 
worker in the year of his retirement, others 
would spread this charge over a five-year 
period, and still others have no funding re- 
quirements. 


If it should be assumed that once the steel 
pension plan has been adopted for the two- 
or five-year period it cannot be abandoned, 
but will be continued with at least the same 
benefits in subsequent contracts, it becomes 
necessary to consider alternative account- 
ing treatments not so directly related to 
the terms of the contracts. These apply to 
many current pension plans in other in- 
dustries. 


Alternative Treatment 


From an over-all point of view a pure 
pay-as-you-go basis might at first glance 
appear to be the soundest policy if there is 
no contractual obligation for a different 
treatment. Employees upon retirement would 
be merely transferred from an active work- 
ers’ payroll to an inactive pensioners’ roll. 
No accounting recognition would need to be 
given before the date of retirement, so long 
as the pension can be canceled or withdrawn 
at any time by the company. Only when 
and as the pension is paid would the deduc- 
tion be taken, and no provision would be 
made during the years when the prospec- 
tive benefits were being accumulated. Cash 
would not be withdrawn from the company’s 
working capital to provide for future benefits 
of prospective pensioners. 


Pension Plans from Accountant’s Viewpoint 


The objection to this treatment is that 
the charge to current earnings would not 
reflect in any degree the important accruing 
obligation for subsequent pensions which, 
aS a practical matter, in all probability 
could not be canceled (regardless of the 
right to do so) unless absorbed by an en- 
larged federal plan. Furthermore, the 
charge would increase year by year in poot 
years as well as in good. In fact, if busi- 
ness should be bad and operations substan- 
tially reduced, the pension costs would rise 
even more rapidly, as most of those who 
could qualify for pensions would then apply 
for them. 


A second plan would be to fund the esti- 
mated cost of the prospective benefits for 
each employee as and when he retires. The 
accounting for this treatment would appor- 
tion the pension cost to the year of funding, 
when the cash was withdrawn and turned 
over to trustees or an insurance company. 
This also would fail to give recognition to 
the cost of the prospective benefits of other 
employees in the years in which they were 
being accumulated, and it would involve an 
increasing charge in a poor year. 


A complete funding of past service pen- 
sions over a ten-year period, together with 
full provision for current service accruals, 
is, broadly speaking, the maximum deduc- 
tion allowed for tax purposes. A complete 
funding could, of course, be completed at 
one time, if funds are available, or over a 
lesser number of years than ten, but the tax 
deduction would not be allowed over a 
shorter period than ten years. The ac- 
counting would follow the treatment adopted 
for funding purposes, although consideration 
would have to be given to the tax effect as 
well. Various other alternatives are also 
possible, with funding over twenty years, or 
thirty years, or over an indefinite period. 


It will be readily seen that with the mag- 
nitude of the pension obligations which are 
now being assumed by _ business, the 
amounts of the profits to be reported for 
the future may depend to a considerable 
extent on the plan for payment which is 
adopted by the management. There is likely 
to be little similarity between companies in 
their treatment of pensions, and, due to dif- 
ferences in their previous plans and the 
terms of the contracts with the labor unions, 
no comparability can be expected. A com- 
pany on a pay-as-you-go basis would show 
results widely different from what they 
would be on a complete or partially-funded 
basis. There is bound to be criticism from 
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uninformed readers as well as from those 
who think they understand the problem. 
This will be leveled both at the company 
managements and at the auditors. It is diffi- 
cult to bring home to readers of financial 
statements the necessary limitations on the 
presentation of a company’s position and its 
operating results and that, in presenting the 
known facts as clearly and simply as pos- 
sible, it is necessary to use accounting con- 
ventions which have been established over 
the years as most suitable for the purpose. 
The whole problem of funding is greatly 
complicated by the number of unknowns 
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that must enter into the computation. So 
long as the amount of federal pensions is 
deducted in determining the total benefits, 
the company’s own obligation will depend 
on the extent to which federal pensions will 
be increased in the future. In addition, it 
will be affected by the future course of 
prices and payrolls, the future rate of in- 
terest, changes in life expectancy, changes 
in labor turnover and disability experience, 
and the number of years employees over 
retirement age remain on the active payroll. 
A table showing the fixed and variable fac- 
tors in this computation appears below: 





Fixed 
Number of employees of different ages and 
years of service with company 
Average pay for last 10 years 
Present federal benefits 


Past yield on investments in pension fund 
Present mortality tables 


Variable 


Number who will remain until retirement, 
number who will die, become disabled, re- 
sign or be laid off 

Age of retirement if no limit set 

Average pay for 10 years preceding retire- 
ment 

Federal benefits at time of retirement and 
subsequently 

Future interest rates 

Length of life of pensioner after retirement 





It seems very questionable whether a lia- 
bility can be set up under sound account- 
ing practice for an indefinite amount based 
on sO many uncertainties even for permanent 
plans. Is it wise even to report to stock- 
holders what the computation might show 
when it depends on so many variable fac- 
tors? It might be more misleading than 
helpful. The total “actuarial liability” for 
the past services, if all of the companies in 
the country should adopt permanent pen- 
sion plans with the benefits provided in the 
steel plan, would be colossal, somewhere in 
the neighborhood of $100 billion. This might 
equal or exceed the net worth of many com- 
panies. If funding were adopted on any 
large scale it would take many hundreds of 
millions of dollars annually out of the 
companies’ working capital in addition to 
the amounts required to be paid currently. 
The investment problem, if these amounts 
were turned over to trustees, would be a 


staggering one. 


Differences in Value of Benefits 


It is interesting to consider at this point 
several types of employees to whom pen- 
sions will be paid. Take, first of all, a new 
employee. His average age, based on steel 
statistics, is approximately twenty-five; he 
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has a lifetime of work ahead during which 
he hopes to increase his compensation and 
to accumulate some savings. The present 
actuarial liability for a pension at age sixty- 
five for a new employee age twenty-five is, 
of course, pretty small. 


A second class of employee we might 
consider is an old employee who is approach- 
ing retirement. He has worked during the 
rapid development period of American in- 
dustry. His compensation has been based 
on the rough-and-tumble exchanges be- 
tween capital and labor during years when 
the dollar was worth much more than today 
and when there was little or no income tax. 
The social philosophy of old-age pensions 
only recently began to affect his thinking. 
If he is working for one of the companies 
which has no pension plan, he would ex- 
pect to receive the federal old-age benefits, 
supplemented by his own personal income 
from savings and from odd jobs he might 
pick up. He might also expect some sup- 
port from his grown-up family. It used to 
be considered an honor for children to sup- 
port their parents. The actuarial liability 
for substantial pensions to all of the men 
in this category is enormous. 

Let us now consider a third class of 
worker, a middle-aged employee, say forty- 
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five years old. He has probably worked for 
more than one employer. He has lived 
through periods of unemployment and diffi- 
cult going, as well as periods of overtime 
work and high earnings. His family is 
growing up and he is probably more inter- 
ested in continuous employment than a pen- 
sion. The actuarial liability for his pension 
is substantial, but nothing like that for the 
older employee. 

These three types of employees serve to 
illustrate the difference in benefits that re- 
sults from the first adoption of a company 
pension plan. This is further accentuated 
by consideration of an ex-employee, ex- 
cluded from all benefits, who may have re- 
tired just before the introduction of the plan. 


Who Should Pay Pensions? 


Pensions, like unemployment and sickness 
benefits, are steps towards obtaining greater 
security for the working man and his fam- 
ily, but they must be paid for out of the 
real earnings of those who work. There is 
no security in life itself and every step 
towards a welfare state takes away some- 
thing from the liberty of the individual, for 
which we have fought so hard in the past. 
This naturally leads many people to ques- 
tion the desirability of federal old-age pen- 
sions and to urge business to adopt company 
and industry pensions as one way of keeping 
the state out of business. The logic and 
soundness of this approach are questionable 
for the following reasons: 


In the first place, it is of prime importance 
that old-age pensions, from whatever source 
paid, should not be sufficient in themselves 
to enable a pensioner to maintain the same 
standard of living as during his best work- 
ing years. Otherwise there will be no incen- 
tive for saving, which is a basic necessity 
for our whole economy. Thrift is one of 
our cardinal virtues, and capital formation 
through individual savings has been be- 
hind most of our progress for more than a 
century. With company pensions a weapon 
of collective bargaining it is only a question 
of time when the amounts demanded by our 
highly organized unions will exceed the 
level of economic soundness. 


Second, both company and industry pen- 
sions (the former to a greater extent than 
the latter) discourage labor turnover. This 
can have adverse effects on our economy. 
In the case of many company plans in the 
past, the tendency has been to refrain from 
hiring men in middle age and to delay the 
recruitment of new personnel of a desired 
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caliber to replace inefficient help. Resigna- 
tions of older employees with a substantial 
service record are practically nil. The 
fluidity of labor has contributed greatly to 
our industrial progress in the past, i.e., 
transfers to more progressive and efficient 
companies, to new industries or to new sec- 
tions of the country. A young man tends to 
select his first job because of family asso- 
ciation, friendship, proximity to home, op- 
portune opening or for other reasons not 
connected with his especial aptitude for it. 
It would be most unfortunate if shifting to 
a job for which he is better fitted should be 
discouraged in the future. 


Third, a contributory plan encourages a 
feeling of self-respect and individual dignity. 
No one appreciates what he receives with- 
out effort on his part nearly as much as 
what he obtains as the result of his own 
work. If it were not for the disadvantage of 
dealing with employees who are discharged 
or who have left for other jobs, and the 
difficult problem of determining when pen- 
sion rights should vest in the employees, 
and the fact that employees’ contributions 
have not been deductible for tax purposes, 
it is likely that practically all company plans 
would be contributory today. These objec- 
tions do not apply to a federal plan with 
employee contributions deductible. 


Fourth, most of the competitive advan- 
tages which in the past led companies to 
adopt their own pension plans will be lost if 
all companies in an industry adopt the same 
plan and offer the same benefits. 

Fifth, it is generally recognized that the 
cost of pensions must be included in the 
selling price of the product. How long will 
customers continue to pay for the benefits 
obtained by organized labor without de- 
manding the same benefits for themselves? 


Sixth, pension plans are most expensive 


and difficult for the small company, part- 


nership or proprietorship with a few em- 


ployees. Self-employed individuals, small 
businessmen and farmers can be covered 
only by a federal or state pension plan. 


One of the avowed objectives of both po- 
litical parties is to help the small business- 
man. When the disadvantages to small 
business become generally recognized, the 
present trend towards company pensions 
will probably not continue. The State of 
California increased the benefits under its 
pension plan a year ago, but they were reduced 
again in November. It has been suggested 
that New York State might introduce a 
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pension plan, but this seems very unlikely. 
I can see no advantage whatsoever in a 
state plan as against a federal plan. 


Lastly, and of great importance to an ac- 
countant, is the difficulty, if not the impos- 
sibility, of a sound accounting treatment 
that would afford reasonable comparability 
for current plans like those most recently 
adopted. 


Pension Program 


If I were asked to summarize what I con- 
sider to be the soundest pension program 
both for the individual concerned, for in- 
dustry and for the national economy, my 
answer would be that all workers should 
be eligible for moderate federal pensions, 
and payment should be provided for by pay- 
roll deductions and equal company contri- 
butions, not out of other corporate funds 
or out of general taxes. The employee’s 
contribution, as well as that of the employer, 
should be deductible for tax purposes up to 
a maximum, say, of five per cent of the pay- 
roll each. If the tax law should be modi- 
fied to provide for such a deduction, the loss 
of revenue to the government from reduc- 
tions in individual taxes would be partly 
offset by increased taxes from corporations 
no longer deducting payments to trustees 
for funding their plans. Pensions when re- 
ceived by a pensioner would, of course, be 
taxable to him. 


Additional Proposal 


This program, in my opinion, should also 
be coupled with an optional savings plan 
for individuals’ and partnerships. Several 
proposals have been made to Congress in 
this respect. My own preference would be 
fot an allowance of a deduction up to, say, 
ten per cent of total income (to balance the 
maximum deductions proposed of five per 
cent to employers and five per cent to em- 
ployees) for savings, if invested in govern- 
ment bonds. These amounts would later 
become taxable in full in the year in which 
the bonds would be sold or otherwise disposed 
of. I shall not attempt to develop this proposal 
but merely indicate that some equitable 
adjustment should be made with respect to 
individuals and partners who would not be 
able to obtain the deductions allowed to 
corporations and employees. 


The Treasury Department reports sepa- 
rately receipts and expenditures under the 
Social Security Act. The Federal Old-Age 
and Survivors Insurance Trust Fund (ex- 
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cess of accumulated receipts over expendi- 
tures) is reported in a recent Treasury bul- 
letin to amount to $11.6 billion as of August 
31, 1949. Provided payroll taxes are stepped 
up as required, the federal pensions will 
before long be practically on a pay-as-you- 
go basis, although the reserve fund should 
be sufficient to enable scheduled payments 
to be made in years of decreased business 
activity when payroll taxes will be lower. 
A net increase in the national debt is inevit- 
able in those years through liquidation of 
bonds held in the trust fund, but this 
should be provided for by a net reduction 
in debt in years of high business activity 
like the present. 

While federal pensions to all workers, in 
my opinion, are preferable to company 
pensions from the point of view of our 
whole economy, the $3,000 wage limit in 
the 1935 act (increased to $3,600 in the 
1949 bill) prevents any special allowances 


‘to management which must be provided 


for by company plans. It has always seemed 
to me that some definite distinction should 
be made between a satisfactory employee 
with long and loyal service, who has not 
assumed administrative responsibility, and 
an executive who has contributed to the 
direction of a company’s operations. A 
special incentive for outstanding service is 
good business for all concerned (but this, 
too, should be less than living require- 
ments). This can be provided by profit- 
sharing plans with retirement benefits or 
additional retirement allowances to execu- 
tives and others in responsible administra- 
tive positions. The Treasury restrictions in 
this respect would have to be broadened. A 
test of responsibility in my opinion is much 
sounder than the test of a minimum salary. 
A profit-sharing participation ¢ontinued 
after retirement on a moderate basis has 
many advantages. 


Burden Differs with Company 


While the present flood of pension plans 
is largely an outgrowth of the report of the 
Steel Industry Committee, we have the 
word of one of the members of that three- 
man committee that he, at least, did not in- 
tend to set up a national plan for company 
pensions but rather to discourage a fourth- 
round wage increase and to recommend 
that a careful study be given to the pension 
problem for consideration next year. Ade- 
quate consideration was obviously not 
given to the differences in burden that 
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would be imposed on various companies in 
different industries by a general adoption 
of the original CIO pension proposal or the 
plans devised to settle the strike. We have, 
however, a two-year period during which 
the effects of the present agreements can 


be carefully appraised. Accountants should 
be able to make an outstanding contribu- 
tion to our economy by studying the prob- 
lem and urging the soundest solution to 
management, to labor, to investors and to 


Congress. [The End] 


| HOW ARBITRATORS ARE MADE—Continued from page 356 


The training of arbitrators and arbitration 
representatives is a field in which practically 
nothing has been done and in which a great 
deal should be done. Aside from our recom- 
mendation that universities be encouraged 
to offer special training to arbitration repre- 
sentatives, this committee is not ready to 
propose a program of action. Such a pro- 
gram must be developed, however, for any 
profession worthy of the name devotes a 
great deal of attention to the training of 
practitioners in the field. If arbitration is 
to be recognized as a profession, adequate 


attention must be given to training for it. 
In the opinion of this committee, it is most 
fitting that this Academy, the professional 
society of arbitrators, should make training 
for arbitration one of its major concerns. 

CHARLES A, MYERS 

I. L. SHARFMAN 

EDGAR L. WARREN 

Epwin E. WITTE 

CHARLEs C. KILLINGSWORTH, 

Chairman 





prices on steel and steel products. 





DWINDLING ORE SUPPLY 


In partial explanation of the increase in steel prices, John G. Munson, a vice- 
president of United States Steel, told the Congressional Joint Committee on the 
Economic Report about the 1948 discovery of an immense iron ore deposit in a 
then-unexplored part of Venezuela. The vast iron ore range includes a mountain 
of ore, Cerro Bolivar, believed to be as great in tonnage as the Hull-Rust mine 
in the Mesabi range in Minnesota. The exploitation of this new source is just 
one of the anticipated future costs bringing about the price increase. 


Mr. Munson pointed out the fact that the present heavy drain on Lake 
Superior iron ore reserves soon may lead to the exhaustion of that source. This, 
he said, would not only endanger the nation’s steel industry, but would hazard 
the defense of the country. In anticipation of this exhaustion and to preserve the 
high-grade ore remaining, Mr. Munson outlined the two courses left open to 
industry. The first is the development of a satisfactory and economical’ process 
for the recovery of iron contained in taconite, a hard rock low in iron content, 
which abounds in large quantities in the Lake Superior district and elsewhere. 
The second course would be the importation of foreign iron ore. Both possibilities 
have been utilized by United States Steel, he said. A large experimental laboratory 
located at Duluth, Minnesota, is carrying on research to determine the best 
methods for recovering the iron content of taconite. 


Foreign sources have been explored in Africa, Canada, Mexico, Cuba, 
Nicaragua, Venezuela and other countries. United States Steel, since 1948, has had 
a large organization in Venezuela to ascertain by diamond-drilling and tunnels 
the extent and character of the deposit. The Orinoco Mining Company, a new 
subsidiary of United States Steel, has undertaken the development of the ore 
property and the study of methods to be used in bringing the ore from the in- 
terior of Venezuela to a shipping port on the coast. Both of these programs, Mr. 
Munson stated, have required and will continue to require the expenditure of 
millions of dollars by the company. The huge program of capital expenditures 
for the development of replacement coal mines, in order to meet the normal 
demand of the industry, and pension and other benefit costs combine to raise 
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Retail Activities 


Employers who wish to take advantage 
of the retail and service establishment ex- 
emption contained in the Fair Labor Stand- 
ards Act must, since January 25, the day the 
1949 amendments went into effect, satisfy 
the following three tests: 


1. Over fifty per cent of the establish- 
ment’s annual dollar volume of sales must 
be made within the state in which the es- 
tablishment is located. 

2. Seventy-five per cent of the establish- 
ment’s annual dollar volume of sales must 
be to purchasers who do not buy for resale. 


3. Seventy-five per cent of the estab- 
lishment’s annual dollar volume of sales 
must be recognized as retail sales or services 
in the particular industry. 


It is not difficult for an employer to ascer- 
tain whether sales are made within the 
state or aré for resale, but how is he to 
know whether the sales are recognized as 
retail sales in the particular industry? The 
answer to that question is not going to be 
readily available in all instances, according 
to views expressed by the Administrator in 
a recent address before the National Retail 
Dry Goods Association. This is what 
he said: 


“The legislative history of the amend- 
ments to the Wage-Hour Law shows that 
the Congress intended that this ’ 
question should be decided on the basis 
of the actual facts—on the realities of the 
business practices in an industry. This 
means that consideration must be given to 
all the facts and the understanding of the 
retail merchants and their associations, of 
the wholesalers of the products, of the gen- 
eral buyiny public, of the employees and 
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their unions in an industry, and also the 
understandings of private and governmental 
research and statistical organizations. All 
these facts and views must be considered in 
arriving at the answer to the question of 
what is recognized as retail transactions in 
a particular industry. 


“It is our intention, through our interpre- 
tative bulletin on retailing, to provide guid- 
ance for employers, and employees, in 
arriving at answers to this question with 
respect to their industry. But I am sure 
you realize the difficulty of arriving at an- 
swers to the question for all of the various 
types of industry groups in the United 
States. In some instances, it will be neces- 
sary for us to conduct public hearings, at 
which representatives of industry, labor, 
and other interested parties will be given 
an opportunity to present the facts upon 
which a determination can be based.” 


Court action since January 25.—As we 
mentioned in January, court action would 
surely follow the effective date (January 25, 
1950) of the FLSA amendments. A case in 
point is Factory Stores Company of Cleveland 
v. William R. McComb, 17 Lapor Cases 
7 65,525 and 15 LazBor CAseEs § 64,760. The 
Factory Stores Company operated restau- 
rants and canteens for the benefit of em- 
ployees at the Republic Steel Plant in 
Cleveland. When the case was decided on 
October 5, 1948, the defendant urged three 
defenses—first, that its employees are not 
engaged in the production of goods for 
commerce; second, that each of the defend- 
ant’s units (restaurants or canteens) is a 
retail or service establishment; and third, 
that the employees are employed in a re- 
tailing capacity. The court stated that it 
was “of the opinion that all three defenses 
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were . . . untenable.” Almost a year 
later, with the case on appeal, the Factory 
Stores Company asked that the cause be 
remanded because of the pending enact- 
ment of the amendments to the FLSA. A 
month after that McComb, the Administra- 
tor of the Wage and Hour Division, filed a 
motion to remand the case “in view of the 
new factual elements and questions of law 
of vital importance presented by the 1949 
amendments.” The FLSA amendments 
were enacted on October 26, 1949. 


The “new factual elements and questions 
of law” probably have to do with the so- 
called fringe coverage and the broadened 
definition of the retail exemption. 


Who Is and Who Isn't 


Employees of a small meat-packing plant, 
which sells all of its meat locally and which 
sells its by-products in interstate commerce, 
are engaged in work subject to the FLSA. 
Here the work cannot be segregated by 
type of production. The workers are en- 
gaged in production for commerce or activi- 
ties necessary for such production, even 
though more than ninety per cent of the 
total dollar value of the employer’s prod- 
ucts is sold locally. McComb v. Benz Com- 
pany, 17 Lapor Cases 965,511 . . . in 
another recent case, a night watchman for a 
wholesale grocer was held to be a “cov- 
ered” employee. The wholesale grocery 
company purchased eighty-five per cent of 
its goods in interstate commerce, but dis- 
tributed all but 3.57 per cent in intrastate 
commerce. The watchman guarded loaded in- 
coming railroad freight cars on the employer’s 
siding. The court said that where “the night 
watchman makes a valuable contribution to the 
uninterrupted continuation of . . . [em- 
ployer’s business] and in doing so he per- 
forms activities which contribute so materially 
and directly to the flow of goods in commerce 
[quoting from Overstreet v. North Shore 
Corporation, 6 Laror CASsEs § 51,155] ‘as to 
be in practice and in legal contemplation a 
part of it [commerce]’.”. McComb v. Russell 
Company, Inc., 17 LaApor CAseEs { 65,519 
- »- . a feceiving clerk was held not to 
be an administrative employee, since his 
work did trot require the exercise of dis- 
cretion or iridependent judgment. Edwards 
v. Riverside Products Company, 17 Lasor 
Cases § 65,426 . . . the first assistant 
to the editor-in-chief of a newspaper was 
employed in an administrative capacity, 
within the meaning of the Wage-Hour Ad- 
ministrator’s regulations delimiting the 
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scope of the exemption for administrative 
employees. Ricci v. El Mundo, 17 Lasor 
CAsSEs § 65,427 (DC P. R.). 


Employee's Record 
of Overtime Inaccurate 

Two employees of a marketing research 
company brought an action against their 
employer for unpaid overtime. They sub- 
mitted claims purporting to itemize the 
actual hours worked. However, testimony 
was introduced by the employer which un- 
muistakably established that numerous errors 
had been made in the computations. Some 
of the computations claimed overtime for 
holidays, as well as days when employees 
were absent on account of illness. The 
court stated that “ it is humanly im- 
possible for anyone to determine without 
sheer guesswork the amount of the over- 
time which might be allowed . . . [the] 
claim is so permeated with error, unrea- 
sonableness and extravagant demands. — 
[However] I am not unmindful that it is 
not necessary to prove overtime with mathe- 
matical exactness where employees have to 
rely on their own recollections and where 
they have established that it is reasonably 
probable that some overtime may be due.” 
The employees’ claims were denied.—Bal- 
siger and McGrath v. Burke Marketing Re 
search, Inc., 17 LABor CAses § 65,500. 


$130 Monthly Salary 
O. K. for Forty-Hour Week 

The effect of the new seventy-five-cents- 
an-hour federal minimum wage on monthly) 
and semi-monthly salaries has been a burn 
ing question to employers in recent weeks: 
Will monthly-salaried employees have to be 
paid seventy-five cents for each and every hour 
worked in a particular month after Janu- 
ary 25 or will a fixed salary that satisfies 
the minimum rate when viewed on an an- 
nual basis comply with the Fair Labor 
Standards Act? 

Employers who were struggling with 
these alternatives may now rest at ease. 
The Wage-Hour Administrator has an- 
nounced the enforcement policy which he 
will follow in this respect. Employers may 
take their choice—$130 per month or $30 
per week—it’s six of one and half a dozen 
of the other. 

Payment of $130 monthly or $65 semi- 
monthly to employees who work not more 
than forty hours a week will be viewed for 
enforcement purposes as the equivalent of 
$30 for a forty-hour week, thereby satisfy- 


377 








ing the seventy-five-cents-an-hour minimum 
wage requirement of the FLSA. 


Comparative examples.-—This rule will be 
more convenient to both employers and em- 
ployees than a strict “seventy-five-cents-an- 
hour-for-every-hour” rule would have been 
—to employers from a bookkeeping angle; 
to employees from a fixed monthly income 
standpoint, as the following examples will 
illustrate: 

Assume that a salaried employee works 
eight hours a day, five days a week, Monday 
through Friday, leaving out holidays. For 
the second quarter of 1950—April, May and 
June—his pay would be computed as fol- 
lows under the two methods:— 


(1) Minimum salary under Administrator's 
enforcement policy: 


oes ate ala $130 
ere . 130 
ED <0 5 ot wxnnnt 130 


Quarterly Total. . $390 





(2) Minimum salary covering each hour 


worked: 

April—20 working days x 8 
hours x 75¢ = $120 

May—23 working days x 8 
hours X 75¢ = 138 

June—22 working days x 8 
hours x 75¢ = 132 
Quarterly Total ........ $390 








It so happens that all the quarters in the 
year 1950 average out, so that the employee 
would receive the same total pay each quar- 
ter under either formula. But, under the 
formula approved by the Administrator, he 
has the advantage of a fixed monthly wage 
that does not fluctuate with the number of 
monthly working days—and the employer 
gains by not having to recompute the salary 
each month. 

When formulating this policy, the Ad- 
ministrator reasoned that— while some 
months contain only twenty working days 
and others contain twenty-three—on an 
annual basis, a weekly salary of $30 and a 
monthly salary of $130 both work out to the 
same figure: $1560 per year. 


Agreement of minimum wage and over- 
time pay formulas.—This new administrative 
formula for: converting monthly or semi- 
monthly salaries into minimum wages agrees 
with the formula the Administrator has 
always followed for converting monthly or 
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semi-monthly salaries into regular rates for 
overtime pay purposes (overtime at one 
and one-half times the regular rate must be 
paid for hours worked in excess of forty in 
any one workweek). The regular rate of 
an employee who is paid a monthly salary of 
$130 for forty working hours a week is 
seventy-five cents, figured as follows: 


ll 


$130 x 12 months + 52 weeks 
weekly salary of $30. 

$30 ~ 40 hours worked weekly = 
regular rate of 75 cents. 


In view of the Administrator’s new mini- 
mum-wage enforcement policy, employers 
may now regard a $130 monthly salary as 
resulting in an hourly rate of seventy-five 
cents for both minimum wage and overtime 
pay purposes under the FLSA.—W-H Re- 
lease PR-217, January 13, 1950. 


Employer-Required Medical Exams 


Employers who require their employees 
to obtain certificates of ability to work from 
company doctors after a one-day absence 
will have to rely on their own judgment as 
to whether the time spent in submitting 
to a physical examination is compensable. 


The W-H Administrator admits that he 
doesn’t know, so he can’t make a rule to 
guide employers. (“He who knows not and 
knows that he knows not is a wise man.”’) 
The Portal Act relieves employers of lia- 
bility for employees’ preliminary activities, 
i. e., those that are not compensable by 
contract, custom or practice unless the ac- 
tivities constitute an integral part of prin- 
cipal activities. Paying for time spent on 
medical examinations hinges on whether the 
examinations are being inseverably tied to 
the employees’ principal activities. 

The courts have not ruled on the issue 
and the W-H Administrator declines to 
pass on the problem in the absence of 
judicial interpretation. He did point out, how- 
ever, that time spent on employer-required- 
medical examinations of this nature had to 
be included in hours worked prior to the 
enactment of the Portal Act, and that the 
Portal Act intended that many nonproduc- 
tive duties should be considered an integral 
part of the employees’ principal activities. 
—W-H Opinion Letter, December 5, 1949. 


A Messenger Is a Guy 
Who Delivers Messages 


Administrator McComb says that since 
federal enactment of the seventy-five cent 
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minimum wage he has received numerous 
applications for permission to employ mes- 
sengers at subminimum rates, a leeway 
found in Section 14 of the Fair Labor Stand- 
ards Act. This leeway was written into the 
original version of the statute, but it was 
predicated on the messenger being e*clu- 
sively engaged in delivering letters and mes- 
sages. The 1949 amendments partially lift 
these limitations by providing that the mes- 
senger need be only primarily so engaged. 


Many of the applications received by the 
Administrator have been from employers 
operating businesses other than the delivery 
of letters and messages. Many seek author- 
ity to pay wages below seventy-five cents 
an hour to office boys and clerical employees 
who are engaged primarily in running 
errands and delivering packages or articles. 


After studying the revised statutory phrase- 
ology, the Administrator concludes that 
both types of applications will have to be 
denied. In his opinion, the amendment is 
meant to authorize the employment of mes- 
sengers at rates below the standard only 
when they are employed by firms engaged 
primarily in the business of delivering letters 
and messages. “Moreover, it is clear from 
the language of Section 14,” he states, “that 
it is not intended to authorize the Admin- 
istrator to provide for the employment at 
subminimum wages of messengers employed 
primarily in delivering packages and articles 
rather than letters and messages.”—W-H 
Release PR-223, January 24, 1950. 


Inventors Can't Invent Overtime 


The fictional inventor who always gets 
cheated out of his “just dues” should look 
to the FLSA for justice; he may at least 
get some recompense for his time. This 
statute requires that if an employer generally 
solicits work on a particular problem, an 
inventive-minded employee must be paid for 
the time he spends outside his regular work- 
ing hours in inventing or perfecting a 
patentable device. The employee must be 
paid in such a case, whether he is successful 
in working out a solution or not. 


On the other hand, the employer is given 
some protection against his employees run- 
ning wild with inventive genius. If he does 
no more than provide a patent service for 
his employees and hold hirnself out as a 
possible purchaser of patent rights to usable 
inventions, no statutory wage liability 
accrues for additional time his employees 
may spend in attempting to develop a 
patentable device—W-H Opinion Letter, 
October 18, 1949, 


Wages ... Hours 


No Amateurs, These 


In the radio and television industries it is 
not unusual for sponsors to give announcers 
and performers so-called “talent fees”—fees 
over and above the salaries paid them by 
the broadcasting studio. Whether these 
talent fees should be treated as a part of 
regular wages becomes a troublesome ques- 
tion when computing pay under the federal 
wage-hour law. The Administrator formerly 
took the position that they had to be in- 
cluded in the calculations, but all that has 
been changed by the 1949 amendments. The 
omission of talent fees from payroll calcula- 
tions now has statutory approval, provided— 
there always has to be a little catch some- 
where—that the fees are paid in accordance 
with administrative regulations. These regu- 
lations were among the first to receive at- 
tention by the Administrator, having been 
released on January 23; they consist largely 
of definitions. 


In the Administrator’s opinion, the term 
“performer” shall include “. . . an actor, 
singer, dancer, musician, comedian, or any 
person who entertains, affords amusement 
to, or occupies the interest of a radio or 
television audience.” (Since a performer is 
one who entertains, affords amusement to, 
or occupies the interest of the audience, we 
wonder what the Administrator is going to 
do about the performer who “lays an egg”’?) 
“Script writers, stand-ins, or directors who 
are neither seen’ nor heard by the radio or 
television audience,” are not “performers,” 
the Administrator declares.—Code of Federal 
Regulations, Title 29, Chapter V, Part 550, 
15 F. R. 402. 


Learning on the Job 


In last month’s JOURNAL we sketched the 
four classes of employees who may be em- 
ployed at rates below the FLSA seventy- 
five cent minimum—apprentices, learners, 
handicapped workers and messengers. It 
was pointed out that the Administrator had 
issued industry-wide regulations pertaining 
to the employment of learners, and the ap- 
proved industries were listed. The Admin- 
istrator has now reviewed these industry- 
wide regulations in the light of the higher 
minimum-wage level and has revamped 
them, effective as of January 25. He finds it 
justifiable to revoke some, to increase the 
subminimum rates called for by others, and 
to issue a new regulation covering the glove 
industry. (Another new regulation for the 
shoe industry is in the offing.) However, 
the fact that some of these industry-wide 
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learner regulations no longer exist does not 
preclude employers in those industries from 
making individual application for permission 
to employ learners at rates below seventy- 
five cents an hour. 


Industries which no longer have the bene- 
fit of an industry-wide regulation are: 
apparel (with the exception of branches of 
the industry for which specific regulations 
remain in effect), artificial flower and 
feather, millinery (custom-made and pop- 
ular-priced branches), textile and woolen. 
Industry-wide learner regulations are re- 
tained for the following industries but the 
subminimum rates are increased, the in- 
creases ranging from thirty to thirty-six 
cents per hour: apparel branches (including 
single pants, shirts, sportswear, other odd 
outerwear, rainwear, robes and leather and 
sheep-lined garments), cigar, hosiery, knitted 
wear, telephone and women’s apparel.—Code 
of Federal Regulations, Title 29, Chapter V, 
Part 522, 15 F. R. 177, 264, 283, 284, 297, 
398, 400. 


The Woodsman Is Spared 


ai 


Woodsmen engaged in . planting or 
tending trees, cruising, surveying, or felling 
timber, or in preparing or transporting logs 

” are exempt from the revised FLSA, 
that is, if the operator they work for em- 
ploys no more than twelve of them at a time. 
Administrator McComb has publicized his ver- 
sion of this new exemption by means of official 
regulations. He defines each of these terms 
and says that the limitation on the number of 
woodsmen will be determined on a workweek 
basis.—Code of Federal Regulations, Title 29, 
Chapter V, Part 788, 15 F. R. 481. 


In Plans We Trust— 
Bui Overtime Is a Must 


Generously inclined employers who want 
to let their employees share in the profits of 
the businéss may now do so without fear of 
any unexpected overtime liability being 
assessed against them in the future. Con- 
tingencies of this nature have been harassing 
in the past. The 1949 amendments to the 
Fair Labor Standards Act provide welcome 
relief. They permit payments made pursuant 
to a “bona fide profit-sharing plan or trust 

meeting the requirements of the Ad- 
ministrator” to be excluded from the compu- 
tation of overtime pay. The Administrator 
made known his requisites in regulations 
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issued on January 23, just two days before 
the amendments went into effect. He dis- 
tinguishes profit-sharing plans from profit- 
sharing trusts, and sets forth both qualifying 
and disqualifying factors. 


Distinction between plan and trust.—A 
profit-sharing plan provides for direct dis- 
tribution by the employer to his employees 
of shares of profits, whereas a profit-sharing 
trust provides for an irrevocable trust from 
which a deferred distribution is made. 


Qualifying factors——The qualifying fac- 
tors which must be met by a profit-sharing 
plan or trust in order for payments to be 
excluded from computation of overtime pay 
are these: th plan or trust must purpose 
to distribute profits, it must be put in writing 
and it must be made available to the em- 
ployees; the employer’s contribution must 
derive from the profits of a whole business 
unit and must be made periodically; eligibil- 
ity must extend to all the employees in the 
business unit who are covered by the FLSA; 
the distribution of shares must be according 
to a specified formula; and payments to 
employees must be made within a reasonable 
time after the distributable portion has been 
ascertained. 


Disqualifying factors. — Profit-sharing 
plans or trusts must be designed with an 
eye on the following administrative proscrip- 
tions: quality or quantity of work may not 
be the basis for determining the employee’s 
share of profits and the employer may not 
pay a fired sum periodically, nor may he 
guarantee minimum, periodic payments to 
employees. Otherwise, payments to em- 
ployees or into the fund will have to be 
taken into consideration when figuring over- 
time pay.—Code of Federal Regulations, Title 
29, Chapter V, Part 549, 15 F. R. 401. 


Wage Poster 
for Government Contractors 


A poster setting out the minimum wage 
and overtime pay requirements of the Walsh- 
Healey Act—the statute covering contracts 
with the government for manufacturing or 
furnishing of supplies in excess of $10,000— 
must be posted in every establishment where 
work subject to the act takes place. The 
poster is for the purpose of apprizing em- 
ployees of their statutory pay rights. A new 
poster, designed to notify employees of the gen- 
eral increase in minimum wages, is obtainable 
from the Wage and Hour and Public Con- 
tracts Division of the Department of Labor. 
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fb cang-s measures in the labor field have 
- been brought before the Eighty-first Con- 
gress in the few weeks since the opening 
of its second session. Two of the measures 
are bills in the House of Representatives, 
one establishing a Fair Employment Prac- 
tices Commission and the other subjecting 
labor unions to the federal antitrust laws. 
The third proposal is a concurrent resolu- 
tion before the House and Senate urging 
President Truman to invoke the national 
emergency provisions of the Taft-Hartley 
Act in the current coal strike. 


Fair Employment Practices High 
on Agenda 


The first item on the tentative agenda 
outlined by House leaders is the Fair Em- 
ployment Practices Bill (H. R. 4453) intro- 
duced in the last session by Representative 
Powell of New York and reported by the 
House Labor Committee last year. The 
bill, delayed in the Rules Committee, is 
expected to reach the floor soon but may 
be further delayed or possibly pigeonholed 
indefinitely by a change in that committee's 
rules. A companion bill was introduced in 
the Senate (S. B. 1728) during the last ses- 
sion by Senator McGrath of Rhode Island. 
That bill was reported without recommenda- 
tion by the Senate Labor Committee, and 
no further action has been taken on it. 


H. R. 4453 makes it an unlawful employ- 
ment practice for an employer (1) to refuse 
to hire, to discharge or otherwise to dis- 
criminate against any individual with respect 
to his terms, conditions or privileges of em- 
ployment because of his race, color, religion 
or national origin, or (2) to utilize in hiring 
or fecruiting any employment agency, place- 
ment service, training school or labor organiza- 
tion which discriminates against an individual 
because of his race, color, religion or na- 
tional origin. It is an unlawful employment 
practice for a labor organization to discrim- 
inate against an individual in any manner 
which would tend to deprive or limit the 
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individual’s employment opportunities ot 
would adversely affect his wages, hours o1 
employment conditions. Finally, it is an 
unlawful employment practice for either an 
employer or labor organization to discharge, 
expel or otherwise discriminate against an 
individual because he has opposed an un- 
lawful employment practice or has filed a 
charge, testified, participated or assisted in 
any proceeding under the act. 

The act would apply to any employer or 
labor organization of fifty or more individ- 
uals, but would not apply to an employer 
with respect to the employment of aliens 
outside the United States. 

The bill provides for the creation of a 
Fair Employment Practices Commission, 
composed of five members appointed by the 
President subject to Senate confirmation. 


Commission’s Powers.—(1) The Commis- 
sion is authorized to conduct any investiga- 
tion, proceeding or hearing necessary to its 
functions in any part of the United States; 
to issue subpoenas requiring the attendance 
and testimony of witnesses and the production 
of any relevant evidence; to issue rules and 
regulations ; and to appoint, in accordance with 
Civil Service rules and regulations, agents to 
assist in the performance of its duties. 

(2) The Commission is also authorized 
to create local, state or regional advisory 
and conciliation councils and to authoriz: 
these bodies to study the general problem 
or specific instances of discrimination and 
to make recommendations to the Commis- 
sion for the development of policies and 
procedures. 

(3) Whenever a sworn written charge is 
filed by or on behalf of any person claiming 
to be aggrieved, the Commission must in 
vestigate and attempt to eliminate the un- 
lawful employment practice by the informal 
methods of conference, conciliation and per 
suasion. If the Commission fails to obtain 
voluntary compliance with the act, it is au- 
thorized to conduct a hearing, upon service 
of a copy of the written charge and notice, 
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and if it determines that a violation exists, 
it must issue a cease-and-desist order. Until 
a transcript of the record in a case has been 
filed in a court, the case may be terminated 
at any time by agreement between the par- 
ties, subject to Commission approval, for 
the elimination of the practice on mutually 
satisfactory terms. The Commission is also 
authorized, upon reasonable notice, to modify 
or set aside any finding or order made or 
issued by it. 


Judicial Review.—The Commission has 
the power to petition any United States 
court of appeals for the enforcement of an 
order and for appropriate temporary relief 
or restraining order. Any person aggrieved 
by a final order of the Commission may 
obtain review in the United States court of 
appeals of the judicial circuit in which the 
unlawful practice was alleged to have been 
engaged in or wherein the person trans- 
acted business. 


Notice.—All employers and labor organ- 
izations would be required to post in con- 
spicuous places on their premises a notice 
prepared and approved by the Commission 
setting forth excerpts of the act and other 
relevant information. A fine is provided 
for violation of this requirement. 


The act would not repeal or modify any 
law creating special rights or preference for 
veterans. 


Meanwhile, Representative Hays of Ar- 
kansas. introduced a bill (H. R. 6668) to 
create in the Department of Labor a Minorities 
Employment Bureau and to establish local 
advisory councils to foster nondiscriminatory 
employment practices. The Hays bill, which 
omits the sanction of court-enforceable cease- 
and-desist orders, as provided in the Powell 
bill, has been referred to the House labor 
committee. 


Unions and the Antitrust Laws 


The House Judiciary Committee has for 
consideration two bills proposing that unions 
be brought within the purview of the federal 
antitrust laws. Representative Wilson of 
Texas has introduced a measure (H. R. 
6681) which suggests repealing Section 20 
of the Clayton Act, declaring that certain 
labor activities are not violations of any law 
of the United States, and also proposes 
amending the Norris-LaGuardia (Anti- 
Injunction) Act to exclude its provisions 
from consideration in antitrust proceedings. 
Representative Walter of Pennsylvania is 
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sponsoring a measure (H. R. 6679) to in- 
crease the criminal penalties under the Sher- 
man and Clayton Acts from $5,000 to $50,000. 


In the Senate, the Banking Committee, 
after investigating conditions in the coal 
industry, recommended that a study be made 
to determine whether the antitrust laws 
should be amended to include labor unions. 

Senator Robinson of Virginia is spon- 
soring a bill in the Senate (S. B. 2912) 
designed to protect trade and commerce 
against unreasonable restraints by Labor 
organizations. Specifically, he suggests 
amending the Sherman Act to provide that 
when a labor organization or its members 
have “unreasonably restrained trade or com- 
merce among the several states, or with for- 
eign nations, in articles, commodities or 
services essential to the maintenance of the 
national economy, health or safety, or any 
substantial segment thereof, such conduct 
shall be unlawful, and the jurisdiction of 
any court of the United States to issue an 
injunction against such conduct shall not be 
restricted or removed” by the provisions of 
the Clayton Act or the Anti-Injunction Act. 


Coal Strike Action 


Concurrent resolutions were introduced 
in the House and Senate recommending that 
President Truman use the national emer- 
gency provisions of the Taft-Hartley Act 
in the present coal strike. Under the Taft- 
Hartley emergency provisions, the President 
may, in cases of strikes imperiling the national 
health or safety, create a board of inquiry 
to report the facts of the dispute to him, 
and, upon receiving the report, may ask for a 
court order enjoining the strike for eighty days. 

In the Senate, the resolution (S. C. R. 68) 
was introduced by Senator Ferguson of 
Michigan on behalf of himself and several 
others, including Senator Taft of Ohio. 
Representative Allen of Illinois sponsored the 
resolution in the House (H. C. R. 154). 
Identical resolutions, however, were offered 
by several other representatives. 


Proposed State Legislation 


On the state scene, the legislatures of 
Kentucky, Massachusetts, Mississippi, New 
Jersey, New York, Rhode Island, South 
Carolina and Virginia are in regular session, 
and that of South Dakota is in special session ; 
labor proposals are legion, ranging in sub- 
ject matter from first aid for. employees 
to the guarding of dangerous machinery in 
industrial establishments. A survey of these 
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proposals disclosed the following topics of 
interest: 


© Age discrimination . . . In Massachusetts 
S. B. 266 seeks to prevent discrimination 
against workers between forty-five and 
sixty-five years of age. S. B. 267 would 
provide penalties for such discrimination. 
A similar measure appears in the House 


(H. B. 530). 


Arbitration . . . A Massachusetts House 
bill (H. B. 2105) provides that any con- 
ciliator employed by the Arbitration Board 
should have had at least three years’ ex- 
perience in labor-management relations. 
... In New York, A. B. 699 would give 
parties in arbitration proceedings the right 
to be represented by counsel who may assist 
in presenting proof. 


@ Assignment of wages . . . A Massachu- 
setts measure (S. B. 242) would exempt 
orders for payment of subscriptions to a 
charitable corporation, payments or con- 
tributions toward premiums or costs of 
insurance or annuities, or purchase of 
government bonds from the operation of 
the law regulating wage assignments and 
weekly payment of wages... In New 
York, S. B. 110 seeks to simplify and 
clarify existing provisions relating to wage 
assignments. 


Caddy service . . . New York S. B. 36 
would eliminate the exemption for chil- 
dren fourteen years of age and over en- 
gaged in caddy service on golf courses 
from the law requiring work permits. 


© Discrimination in employment . . . The 
New York legislature will have three meas- 
ures concerning discrimination for consid- 
eration. A. B. 697 would extend race 
discrimination provisions to include em- 
ployees of exempt organizations perform- 
ing services in the care, operation and 
maintenance of buildings operated for 
profit. ... A. B. 398 would permit civic 
organizations to file complaints with the 
State Discrimination Commission, and 
A. B. 243 would permit any person, instead 
of one claiming to be aggrieved, and any 
organization to file complaints with the 
Commission. 

© Domestic service ... S. B. 552 in the New 
York legislature would eliminate the ex- 
emption for domestic service from the 
minimum wage law. 


© Employment agencies ... A measure be- 
fore the New York Senate (S. B. 167) 
provides that employment agencies shall 
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not advertise offers of employment for 
persons of specified race, color or religion 
unless the name and street address of the 
person, firm or corporation making the 
request is set forth in the advertisement. 


Engineering . . . Under the provisions of 
New York S. B. 35, the definition of work- 
men for labor law purposes would be 
extended to employees performing agri- 
cultural, technical engineering or drafting 
duties for their employers. 


Equal pay ... Three Massachusetts meas- 
ures (H. B. 1262, 1299 and 1660) would 
prohibit wage differentials based on sex, 
and in New York are four bills (A. B. 
233, 672 and 825 and S. B. 64) which seek 
to provide that employees be paid the 
same rate regardless of sex if they perform 
work of similar type, skill, productivity and 
quality, except for seniority or merit. 


Fair Employment Practices Commission 
...A bill before the Massachusetts House 
(H. B. 1841) would enlarge the competency 
of the Fair Employment Practices Commis- 
sion and would change its name to the 
Massachusetts Commission Against Dis- 
crimination. 


Fair labor standards ... A proposal in the 
Massachusetts Senate (S. B. 276) would 
establish fair labor standards in employ- 
ment in and affecting intrastate commerce. 


Farm service ... New York S. B. 252 
would prohibit employment of children 
under sixteen years of age for farm serv- 
ice more than six days or forty hours per 
week or more than eight hours a day, 
except children working on farms owned 
by their parents. 


Guaranteed annual employment... A bill 
(H. B. 1689), designed to promote and 
encourage guaranteed annual employment, 
has been introduced into the Massachusetts 
House. 


Health certificates .. . Senator Friedman 
is sponsoring a measure in the New York 
Senate which would require health cer- 
tificates prior to employment and every 
six months thereafter, and would prohibit 
employment of domestic workers suffer- 
ing from tuberculosis, venereal or other 
infectious, contagious or communicable 
diseases. 

Injunctions . . . Representative Conley 
of New York has introduced a measure 
(A. B. 786) which would restrict the use 
of injunctions in labor disputes. 
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e Investigation bureau . . . A Mississippi 
Senate bill (S. B. 27) would abolish the 
Mississippi Bureau of Investigation, which 
was created by Chapter 2, Second Special 
Session Laws of 1947, 


© Labor disputes . . . Massachusetts H. B. 
2104 provides for due notice and hearing 
for labor unions in actions for restraining 
orders in labor disputes, and H. B. 1674 
would repeal the law providing for peace- 
ful settlement of industrial disputes dan- 
gerous to the public health and safety. 


@ Maximum hours ... New York A. B. 206 
would establish a maximum five-day and 
forty-hour week and eight-hour day for 
registered professional nurses employed 
by hospitals or institutions, and a maxi- 
mum eight-hour day in private duty, ex- 
cept in cases of emergency. 


® Minimum wages... New York A. B. 564 
and S. B. 90 define “employer” for minimum 
wage standards to include persons, part- 
nerships, associations, corporations and 
legal representatives of deceased employ- 
ers or receivers or trustees thereof... . 
Another measure (A. B. 595) would es- 
tablish a minimum wage of $1 an hour 
and a maximum workweek of forty hours, 
and would exempt executive, administrative 
and professional services from these require- 
ments... .S. B. 409 would give the In- 
dustrial Commissioner the authority to 
investigate and issue wage orders and 
would require him to appoint a wage board. 


@ Minors . . . Two bills in New York 
(S. B. 553 and A. B, 344) authorize the 
Industrial Commissioner to prohibit or 
regulate employment of minors when in- 
vestigation discloses that the occupation, 
business or trade or class of work or 
method of conducting operations is in- 
jurious to or tends to injure health. 


@ Older workers .. . New York A. B. 692 
and S. B. 335 would require the Industrial 
Commissioner to establish an employment 


office for older workers, to attack age bar- 
riers to employment by means of research 
and education, to encourage employers to 
hire elderly workers and aid in preparing 


workers for retirement. . . . An appropria- 
tion of $50,000 is proposed to initiate the pro- 
gram. .. . Massachusetts H. B. 1690 is a 
resolution for an investigation and study 
of employment of the aging. 


One-man units ... A Massachusetts pro- 
posal (S. B. 268) seeks to amend the state 
labor relations law to cover “one-man units.” 


Purchasing power . .. A Massachusetts 
House bill (H. B. 1686) proposes estab- 
lishing a minimum standard of purchasing 
power and provides for an annual increase. 


Restaurants ... New York S. B. 597 would 
except from provisions prohibiting employ- 
ment of women over sixteen years of age 
in restaurants between the hours of mid- 
night and six o’clock in the morning those 
persons employed in restaurant dining 
rooms and kitchens, except when the In- 
dustrial Commissioner finds transporta- 
tion facilities inadequate for safety and 
health. 


Stores ... Under a Massachusetts House 
bill (H. B. 1968), any employee of a de- 
partment store would be paid a minimum 
wage of sixty-five cents per hour. 


Strikes ... New York A. B. 165 and 315 
and S. B. 149, 160 and 316 would repeal 
provisions prohibiting strikes by public 
employees. 

Textile mill hours . . . South Carolina 
would establish a forty-hour week for tex- 
tile mill employees (H. B. 1990). 


Wage boards... A New York bill (A. B. 
824) would provide that wage boards con- 
tinue in existence for two years after for- 
mation unless dissolved by the Industrial 
Commissioner and would eliminate the 
six-months time limit before the Commis- 
sioner may reconsider minimum wage rates. 








ARBITRATION ASSOCIATION 


INCREASES OFFICE LOCATIONS 


For the purpose of intensively developing arbitration in all industrial 
and trade establishments throughout the United States, a, nation-wide 
office chain is now being organized by the American Arbitration 


Association. 
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“— ES MAKE NEWS,” says a ven- 


erable journalistic maxim, and, under 
that rule, the Taft-Hartley Act is news. 
While most laws lie hidden between the 
covers of the statute books, strutting their 
brief hour upon the stage only when they 
are passed, repealed or amended, Taft- 
Hartley parades daily before the eyes 
and ears of the reading and _ listening 
public. “During the past two and one-half 
years,” declared NLRB General Counsel 
Robert N. Denham recently, “the outpour- 
ing of words concerning the Taft-Hartley 
Act probably has been exceeded by no 
other single topic—public, political, or 
private—in the memory of any of us.” 
Besides the heated arguments, pro and 
con, on the alleged merits or vices of the 
Taft-Hartley Act, newspapermen, maga- 
zine writers and radio commentators in- 
variably report the latest rulings on many 
important phases of that statute: injunc- 
tions against strikes, for example, deci- 
sions on picketing as free speech, NLRB 
rulings on boycotts, intraunion disputes, 
discriminatory discharges—all topics of 
interest to the public at large. In report- 
ing these developments, however, the gen- 
eral news reporters give only a very sketchy 
outline of the legal reasoning supporting 
the decisions, for the general public is 
interested primarily in what has been de- 
cided rather than in why. This is where 
the professional labor law journal steps 
in, supplementing the newspapers by prob- 
ing the legal aspects of each case. For 
lawyers, labor relations advisors, person- 
nel men, union leaders—for everyone in- 
terested in more than a cursory account of 
labor law events—the professional journal 
adds the why of labor relations decisions. 
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The following cases summarize “the law 
behind the news” in the labor relations 
field last month. 


BOYCOTTS UNDER TAFT-HARTLEY 


Following the trucks of an employer 
to the premises of the employer’s custom- 
ers is not, in itself, unlawful secondary 
boycott action under the Taft-Hartley 
Act, the NLRB declared. The issue arose 
when unemployed members of the unions 
making up a trades council were given the 
assignment of following the trucks of an 
employer whbse employees the unions 
were trying to organize, in order to obtain 
the names and addresses of the employer’s 
customers. The trades council then tried 
to dissuade the employer’s customers 
from continuing to buy his products. Be- 
cause the pursuing automobiles carried no 
means of identification and the followers 
did not picket either the trucks or the 
customer’s premises and did not otherwise 
attempt to intimidate the truckdrivers or 
to induce the customers’ employees to 
stop work or to refuse to handle goods, 
the NLRB decided that the trades coun- 
cil had not engaged in unfair labor prac- 
tices. The Board distinguished its ruling 
in a previous truck-following case (Seal- 
right, 82 NLRB, No. 36), pointing out 
that the unlawful conduct in that case was 
the picketing of the cutomers’ premises, 
rather than the trailing itself (Emtzson, 
d.b.a. Santa Ana Lumber Company, 87 
NLRB, No. 135). 

Direct pressure upon an employer to force 
him to stop dealing with another employer 
is not an unfair labor practice, said a fed- 
eral district court. Only indirect boycott 
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pressure, in the form of employee strikes 
or work stoppages, is forbidden by the 
Taft-Hartley Act, the court pointed out. 
Likewise, pressure brought to bear upon 
supervisors (who are not employees 
within the meaning of the act) is also 
outside T-H’s boycott ban, if the super- 
visors are acting as management repre- 
sentatives. The court’s decision, which 
follows the reasoning of the NLRB in 
Rabouin, d.b.a. Conways Express, 87 
NLRB, No. 130, was handed down when 
an NLRB Regional Director requested 
injunctive relief against alleged unfair 
labor practices (Humphrey v. Local 294, 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America (AFL), 17 Lapor Cases { 65,539 


(DC, N. Y.)). 


PICKETING AS “FREE SPEECH”... 
Under Section 8 (b) (2) of the NLRA, it 
is an unfair labor practice for a union “to 
cause or attempt to cause” an employer 
to discriminate against employees because 
of their membership or nonmembership in 
a labor organization. Peaceful picketing, 
however, is not such an “attempt” as will 
bring a union in violation of the statute, an 
NLRB trial examiner decided, even though 
the picketing is designed to persuade an 
employer to discriminate against non- 
union employees. The examiner reasoned 
that something more than a mere request 
for such discrimination is necessary to put 
a union in violation of the statute; non- 
coercive persuasion, such as _ peaceful 
picketing, is not enough, he said. The 
examiner concluded that the picketing was 
a noncoercive “expression of views,” pro- 
tected by the statute’s “free speech” pro- 
visions. Moreover, since the picketing 
was protected, the union’s threat to picket 
was no less protected, he decided (Henry 
Shore, NLRB Case No. 30-CB-2). 


In a case involving a Texas statute ban- 
ning secondary picketing, the Texas Su- 
preme Court held that the statute was 
unconstitutional to the extent that it pro- 
hibited picketing by nonemployees who 
had an interdependence of economic inter- 
est with the picketed employer. However, 
the court upheld a lower court decree en- 
joining secondary picketing aimed at com- 
pelling an employer to employ only union 
men, or compelling employees to join the 
union. The reviewing court reasoned 
that such picketing was for an unlawful 
purpose under the Texas right-to-work 
statute, which prohibits denial of employ- 
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ment because of nonmembership in a 
union. Since the picketing was for an un- 
lawful purpose, it could be enjoined with- 
out violating the constitutional guarantee 
of freedom of speech (Construction and 
General Labor Union, Local No. 688, v. 
Stephenson, 17 Laspor Cases { 65,530). 


REFUSAL TO FURNISH WORKMEN 


. . » Several months ago, the New York 
Supreme Court held that a union having 
a monopoly in the supply of labor in the 
area violated the state antitrust law when, 
in order to maintain prices, it refused to 
furnish workmen to an employer (Roch- 
ette and Parzini Corporation v. Campo, 17 
Lasor CasEs § 65,117). That decision has 
just been reversed, without opinion, by the 
New York Appellate Division. The re- 
viewing court, in dismissing the employer’s 
complaint, relied on the United States Su- 
preme Court’s decision in Hunt v. Crum- 
boch, 9 LaBor CasEs § 51,214, 325 U. S. 821. 
Worthy of note is the fact that New York 
antitrust laws contain a provision that 
labor is not a commodity within the mean- 
ing of those laws, and another provision 
which makes them inapplicable to labor 
organizations. 


In another case, a union’s refusal to fur- 
nish workmen involved quite a different 
question. Here, the employer brought an 
action of trespass in a Pennsylvania court, 
asking damages for the union’s refusal to 
furnish workmen. The union had not sup- 
plied the workmen because the employer 
used certain materials not prohibited by 
law but not approved by the union. The jury 
awarded damages, finding that the restriction 
of use of such materials was an improper 
objective of concerted activity on the part 
of a union. Ruling on the union’s motions 
for judgment notwithstanding the verdict 
and for a new trial, the court denied the 
motions and held that, under the general 
law of torts, it was proper for the jury to 
decide the propriety of the union’s ob- 
jective (Padden v. United Association of 
Journeymen Plumbers, 17 Lapor CASES 
{ 65,488 (Pa. Com. Pleas Ct.) ). 


BARGAINING “IN GOOD FAiTH”... 


Bargaining with a wnion is not, in itself, 
enough to protect an employer from 
charges of unlawful refusal to bargain, de- 
spite the fact that the National Labor Re- 
lations Act, in defining unfair practices, 
says only that it is unlawful for an em- 
ployer “to refuse to bargain collectively.” 
Interpreting this provision of the statute, 
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the NLRB has declared (and has con- 
sistently been upheld by the courts) that 
bargaining must be “in good faith.” Thus, 
an employer who had participated in bar- 
gaining negotiations had nevertheless not 
negotiated in good faith, the Board de- 
cided, because he had insisted on contract 
clauses leaving wages, working hours and 
seniority rights to the sole discretion of 
the employer (Dixie Culvert Manufactur- 


ing Company, 87 NLRB, No. 79). 


A union which represents a majority of 
employees in an appropriate bargaining 
unit must unconditionally request recogni- 
tion by the employer before it can suc- 
cessfully press charges of refusal to 
bargain. A union’s request for recogni- 
tion, accompanied by a statement that, if 
recognition was refused, the union would 
file a representation petition, was not an 
unconditional demand, the NLRB decided. 
However, individual statements to the 
employer by a majority of employees that 
they were still interested in the union, after 
the employer had submitted individual 
employee contracts to them, did consti- 
tute a sufficient bargaining demand to 
support the union’s charge that the em- 
ployer had unlawfully refused to bargain 
(Valley Broadcasting Company, 87 NLRB, 
No. 157). 

The obligation imposed by the NLRA to 
bargain in good faith does not operate to 
make unlawful any action on the part of 
an employer which is motivated by eco- 
nomic conditions rather than by a deter- 
mination not to bargain. Thus, when an 
employer closed down trucking operations 
on which he had been losing money and 
discharged the truck drivers, he did not 
violate the statute, even though the shut- 
down and discharges occurred on the day 
after the union had won an election among 
the drivers (Holm and Company, 87 NLRB, 
No. 134). 


Recalling laid-off employees on the basis 
of merit rating, without consulting the 
union and in disregard of prior promises 
to observe seniority, was not only an un- 
lawful refusal to bargain but also inter- 
fered with the employees’ right to bargain 
collectively through the union concerning 
their return to work (West Boylston Manu- 
facturing Company of Alabama, 87 NLRB, 
No. 132). 

The Taft-Hartley-amended NLRA places 
upon unions, as well as employers, the 
duty to bargain in good faith. Since the 
Board has frequently held that an em- 
ployer violates the law by demanding as a 
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condition to executing a contract, that a 
union post a performance bond, the same 
rule should apply, the Board reasoned, 
when a union demands that an employer 
post such a bond as a condition to settle- 
ment of a strike (Rabouin, d.b.a. Conway's 
Express, 87 NLRB, No. 130). 


INTRAUNION DISPUTES ... Un- 


less union officials adhere strictly to the 
provisions of the union constitution, mem- 
bers may be able to obtain relief in court 
without first going through regular chan- 
nels within the union. In one case, in 
which members of a local union sought 
injunctive relief from an election con- 
ducted without the “adequate notice” re- 
quired by the constitution of the local’s 
affiliated international union, the court 
ruled that the members need not exhaust 
remedies within the organization before 
seeking court relief. Because there was 
grave doubt as to the validity of the 
election, at which purported “officers” 
were elected, the court restrained installa- 
tion of the “officers” and also restrained 
them from disposing of union property, 
pending court determination of the rights 
of the parties (Fisher v. Kempter, 17 Lasor 
Cases J 65,493 (N. Y. Sup. Ct.)). 

In a suit for injunctive relief in a struggle 
between two factions for control of a lo- 
cal union, an Ohio court, in order to protect 
the interests of all employees represented 
by the union, put the local’s affairs under 
court supervision pending settlement of 
the claims of the rival factions (Huntsman 
v. McGovern, 17 Laxpor Cases { 65,506 
(Ohio Com. Pleas Ct.)). 

When a local union, by unanimous vote, 
withdraws from affiliation with its inter- 
national and forms a new local with a 
different affiliation, the international has 
no right to an accounting or to possession 
of the local’s assets, according to a New 
Jersey court (United Public Workers of 
America v. Pratt, 17 Lapor Cases § 65,503 
(Super. Ct. N. J.)). 


VETERANS’ JOB RIGHTS . . . Some 


time ago, a federal district court ruled 
that a veteran may, if he wishes, submit 
to arbitration, rather than to a federal 
court, any question about his re-employ- 
ment benefits under the Selective Training 
and Service Act of 1940. However, if he 
does submit voluntarily to arbitration, then 
the arbitrator’s decision is final and bind- 
ing on all parties, and the veteran cannot 
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thereafter raise the same issue in a federal 
court. In line with this reasoning, the 
court dismissed a veteran’s petition for 
enforcement of his seniority rights under 
the act, since the question of his seniority 
rights had previously been raised as a 
grievance and had been decided under 
the arbitration provisions of a union con- 
tract (Mraz v. Presto Lock Company, 13 
Lagpor Cases § 64,013 (DC N. J.)). 


Just recently, another federal court adopted 
exactly the same reasoning in a case 
which involved the question of whether 
or not a veteran had been discharged “for 
cause.” (The statute forbids discharge 
of a veteran “without cause” during his 
first year of re-employment.) In this case, 
a union contract provided for aribtration 
of the question of whether or not any dis- 
charge was “for cause.”” When the veteran 
then applied to the federal court for re- 
lief under the Selective Training and 
Service Act of 1940, the court dismissed 
the complaint, relying on the authority of 
the Mraz case as to the finality of the ar- 
bitrators’ award (Van Vloten v. News Syn- 
dicate Company, Inc., 17 Lapor CASES 


7 65,520 (DC N. Y.)). 

According to the federal District Court 
for the Northern District of Illinois, a 
veteran waived his re-employment rights 
under the federal statute when he accepted 
a different job with the same employer, 
after being refused his former position, 
and then continued in the substitute job 
for a long period of time without asserting 
any rights under the statute. The decision 
may be at odds with rulings made by 
other federal courts. (See, tor example, 
Loeb v. Kivo, 14 Lasor CAses J 64,267; 
aff'd 15 LaBor Cases 9 64,678 (CA-2).) 
In the Loeb case, however, the veteran 
had quit his substitute job at the end of 
three weeks, having been induced to ac- 
cept it by the employer’s misleadling 
statements (Walsh v. Chicago Bridge and 
Iron Company, 17 Laspor Cases § 65,492). 


A veteran who acted in bad faith and 
with fraud and deceit in prosecuting his 
re-employment claim forfeited his right 
to recover damages for his loss of em- 
ployment, a federal court ruled. Although 
the veteran was unlawfully denied re-em- 
ployment, the court decided that his mis- 
conduct barred an award of damages. The 
veteran did not actually desire re-employ- 
ment in his former position but merely 
wished to recover money damages from 
his former employer. The court found 
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that the veteran had acted in bad faith 
in prosecuting his claim and that he had 
engaged in fraud and deceit by refusing 
to accept other work or to accept com- 
pensation for work performed, and by 
testifying falsely in the damage proceed- 
ings. His right to re-employment was 
upheld, but the trial court, in proceed- 
ings to determine the amount of damages 
to which the veteran was entitled, denied 
any damages whatever. Reviewing this 
decision, an appeals court held that the 
trial court had discretionary authority to 
withhold damages (Levine v. Berman, 17 


Lapor Cases § 65,534 (CA-7)). 


The Bureau of Veterans’ Reemployment 
Rights has issued a Field Letter devoted 
exclusively to the United States Supreme 
Court’s decision in the cases of Oakley v. 
Louisville and Nashville Railroad and 
Haynes v. Cincinnati, New Orleans and 
Texas Pacific Railway, 17 Lapor Cases 
7 65,409. In that decision, the Supreme 
Court sustained the position taken by 
the Bureau that the statutory seniority 
rights of veterans continue beyond the 
first year of re-employment and remain 
protected against discriminatory changes. 
In analyzing and commenting upon that 
decision, the Bureau pointed out that, 
even though the decision was rendered un- 
der the Selective Training and Service 
Act of 1940, the rules laid down therein 
are equally applicable under the 1948 act 
(Field Letter 10, issued July 10, 1949, as 
supplemented by Field Letter 10a, issued 
December, 1949, prepared by the Bureau 
of Veterans’ Reemployment Rights in 
cooperation with the Office of the Solicitor, 
United States Department of Labor). 


BREACH OF UNION CONTRACT... 


Although an employee is ordinarily re- 
quired to exhaust the grievance procedure 
in a collective bargaining agreement be- 
fore he can bring suit for breach of the 
agreement, he is excused from doing so, a 
federal appeals court ruled, where the em- 
ployer has agreed to furnish each em- 
ployee with a copy of the agreement and 
has failed to do so, and where the em- 
ployee has no other notice of the existence 
of the grievance procedure (Minor wv 
Washington Terminal Company, Inc., 17 
Lasor Cases § 65,499 (CA of D. C.)). 


Section 301 of the Taft-Hartley Act, 
which provides that suits by and against 
labor organizations for breach of a labor 
contract may be tried in federal courts, 
does not give a federal court jurisdiction 
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to try a suit by present members of a 
union to restrain former members of that 
organization from violating its constitu- 
tion, said an Ohio district court. Only a 
breach of a contract between two or more 
labor organizations or between a labor 
organization and an employer comes within 
Section 301, the court ruled (Snoots v. 
Vejlupek, 17 Lapor Cases { 65,502). 


The same result was reached by another 
district court when certain officers of a 
local union sued other local officers, as 
well as officers of the local’s affiliated in- 
ternational, in a dispute over control of 
union funds. Since but a single union was 
involved, the court ruled that it could not 
try the case under Section 301 of the Taft- 
Hartley Act, because the jurisdiction 
granted by that section depends upon a 
contractual relation between several labor 
organizations (Kriss v. White, 17 Lapor 
Cases J 65,514 (DC N. Y.)). 


Although Section 301 of the Taft-Hartley 
Act permits employers and unions to re- 
cover damages for breach of collective 
bargaining contracts, it does not indicate 
the extent of damages recoverable. A fed- 
eral district court, however, in an action 
brought under that section of the act, laid 
down some general rules on the measure 
of damages in such cases. In that case, 
the employer sought damages from the 
union on two counts: first, for work stop- 
pages, where refusal to work according to 
the terms of the contract delayed the per- 
formance of the work, causing the em- 
ployer additional expense; second, for 
unproductive work, where the union vio- 
lated the contract by refusing to permit 
certain men to be transferred to produc- 
tive work, thereby increasing the em- 
ployer’s costs. Damages were allowed on 
both counts: for the delay caused by the 
work stoppages, the employer was per- 
mitted to recover additional expenses in- 
curred during a reasonable period of time 
in which an unsuccessful attempt was 
made to induce the union to comply with 
the agreement; for unproductive work, 
due to the union’s work restrictions, dam- 
ages were recoverable in the amount of 
the wages paid to the idle employees. 
The court warned, however, that in some 
circumstances an employer may not be 
able to recover to the full extent of the 
injury actually suffered by reason of the 
contract violations. As is the case with 
other contracts, the parties to a collective 
bargaining agreement are under a duty to 
minimize damages arising out of violations 
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of the contract. Thus, expenses due to 
delayed work are recoverable only for a 
reasonable period during which the em- 
ployer is attempting to persuade the union 
to comply with the contract; thereafter, 
such additional expense as might reason- 
ably have been avoided by proceeding 
with the work in accordance with the 
union’s restrictions is not recoverable 
(Alcoa Steamship Company, Inc., v. Cone 
ford, 17 Lapor Cases ¥ 65,480 (DCN. Y.)) 


DISCRIMINATORY DISCHARGES... 


It was unlawful, according to the NLRB, 
for an employer to lay off two employees 
in accordance with a policy of giving 
greater seniority to employees who had 
returned to work before a strike settle 
ment than to those who had remained on 
strike until the gettlement was reached 
(Potlatch Forests, Inc., 87 NLRB, No. 118) 


However, an employer may lawfully dis 
charge employees who take part in a 
strike which breaches a current bargain 
ing agreement, where the union has failed 
to comply with its contract obligation to 
make a bona fide attempt to settle the 
dispute before calling a strike (Granite 
City Steel Company, 87 NLRB, No. 122). 


A federal appeals court refused to enforce 
an NLRB order for reinstatement of a 
discharged employee, because there was 
no evidence that the employer actually 
knew that the employee was engaged in 
union activity or in other concerted action 
Such knowledge could not be imputed to 
the employer, the court held, because the 
investigation necessary to disclose such 
activity would itself be an unfair practice 
on the part of the employer (NLRB v 
Westinghouse Electric Corporation, 17 LABor 
Cases § 65,510 (CA-6)). 


STRIKE TO CHANGE CONTRACT 


... Two unions violated the Taft-Hartley 
Act, an NLRB trial examiner ruled, when 
they called strikes to force their em- 
ployers, members of an employer associa- 
tion, to make certain changes in working 
conditions, contrary to the contract b« 
tween the unions and the association. In 
the first case in which any union has been 
held guilty of such a violation, the exam- 
iner found that the unions had illegally 
attempted to change the contract without 
giving the sixty-days’ notice required by 
Section 8 (d) of the act. That section 
requires that any party desiring to ter- 
minate or modify a collective-bargaining 
contract serve written notice upon the 
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other party sixty days before the end of 
the contract term (Puerto Rico Steamship 
Association, NLRB Case No. 38-CB-20). 


HIGH COURT TO HEAR NLRB... 
The United States Supreme Court has 
agreed to review two cases in which the 
Court of Appeals for the Fifth Circuit 
postponed enforcement of NLRB orders 
against employers by asking for additional 
evidence on whether or not the employers 
had already complied with the Board or- 
ders. In appealing the cases to the high 
court, the NLRB questioned the lower 
court’s right to take evidence on the com- 
pliance question, arguing that the Supreme 
Court itself has ruled that, even if an 
NLRB order has been obeyed, the Board 
is still entitled to a court decree enforc- 
ing the order, so as to prevent resumption 
of the unfair labor” practices involved 
(Consolidated Edison Company v. NLRB, 1 
Lapor CAsEs { 17,038). 


In both cases, moreover, the employers 
had filed no exceptions to the trial ex- 
aminers’ reports recommending that the 
Board issue the orders. Under such cir- 
cumstances, the Board contended, it is en- 
titled to summary entry of the enforcement 
decree, because Section 10 of the NLRA 
provides that examiners’ recommended 
orders, when unopposed by the parties, 
become orders of the Board itself, and 
also provides that no objection not urged 
before the Board shall be considered by 
the court. The two cases which the Su- 
preme Court agreed to review are NLRB 
v. Mexia Textile Mills, Inc., 17 LaBor CAsEs 
7 65,521, and NLRB v. Pool Manufacturing 
Company, 16 LaBor Cases { 65,166. 


In three other cases involving NLRB en- 
forcement orders before the Fifth Circuit, 
the Supreme Court refused the Board’s 
requests for review. In appealing these 
cases, the Board had protested the lower 
court’s refusal to set out its reasons for 
denying enforcement of Board orders and 
had charged the court with denying full 
enforcement of NLRB orders in “an in- 
ordinately large number of cases.” The 
three cases which the court declined to 
review are NLRB v. Massey Gin and Ma- 
chine Works, Inc., 16 Lasor Cases {§[ 65,097 ; 
NLRB v. Atlanta Metallic Casket Company, 
16 Lapor Cases § 65,096; and Wilson and 
Company v. NLRB, 16 Lasor Cases 


{| 65,136. 


CITY TRANSIT WORKERS CAN’T 
STRIKE ... Municipal ownership of a 
public transit system rules out any right 





its employees might otherwise have to 
strike, said an Ohio court, enjoining a 
strike by Cleveland Transit System em- 
ployees. Treating transit workers as pub- 
lic employees, the court decided that they 
were prohibited from striking against 
their government-agency employer both 
by common law and by the Ohio statute 
which deals with strikes by public em- 
ployees (City of Cleveland v. Division 268, 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of 
America, 17 Lasor Cases { 65,495 (Ohio Ct. 
Com. Pleas)). 


FARE LADIES... An Ohio statute pro- 


hibiting the employment of females as 
drivers of jitneys or taxis does not prevent 
their employment as drivers of busses or 
trackless motor trolleys, according to the 
state’s Attorney General (Ohio Attorney 
General’s Opinion, No. 1308, December 
19, 1949). 


ASKING ABOUT ORGANIZERS ... 


Asking employees whether they had been 
solicited for membership in a union was 
unlawful, even though the employer did 
not actually ask for information about 
any individual employee’s union activity, 
an NLRB trial examiner decided. By 
means of the questioning, the employer 
had tried to learn the names of the or- 
ganizers and the extent of union activity 
in the plant (Meier and Frank, NLRB Case 


No. 35-CA-64). 


PROTECTION FOR NONSTRIKERS 


... At the request of the NLRB, a fed- 
eral court enjoined two unions from pre- 
venting nonstrikers from working at 
potash mines and refineries in and around 
Carlsbad, New Mexico. Charges had been 
filed with the Board accusing the unions 
of unlawfully interfering with employee 
rights by using force and threats to pre- 
vent employees from entering struck 
plants. The unions themselves consented 
to the injunction, in which the New Mex- 
ico court ordered them to stop certain 
acts and conduct, pending determination 
of the unfair labor practice charges before 
the Board. The court enjoined the unions 
from picketing in such manner as to block 
plant entrances, threatening employees or 
their families with physical violence or 
economic reprisals for not supporting the 
strike, and following, photographing or 
otherwise intimidating nonstrikers on 
their way to or from work. 
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In using its rarely invoked discretionary 
power under Section 10 (j) of the Taft- 
Hartley Act to seek injunctions against 
unfair labor practices, the Board explained 
that the strike involved three companies 
producing eighty-five per cent of the en- 
tire potash production of the United States 
and that interference with production at 
these mines and refineries would result in 
a critical shortage of commercial ferti- 
lizers, which might “seriously and ad- 
versely” affect ‘essential agricultural crops. 
Charges against the unions—the Inter- 
national Union of Mine, Mill and Smelter 
Workers and the Carlsbad Potash Work- 
ers Union, Local No. 415—were filed by 
the International Minerals and Chemical 
corporation, the Potash Company of 
America and the United States Potash 
Company. 


PRIVATE ELECTION PREVAILS... 
When a union wins an NLRB-conducted 
election, it is usually given a reasonable 
period of time after certification in which 
to negotiate a contract without the harass- 
ment of rival claims. Ordinarily, the Board 
gives such a union a year in which to 
negotiate and will not process a rival peti- 
tion during that time, even when the peti- 
tion is filed before a bargaining contract 
is executed. Apparently, the Board is ex- 
tending these rights, at least under some 
circumstances, to unions which win non- 
NLRB-conducted elections. In a recent 
case, two rival unions had agreed to settle 
their representation dispute by means of 
a privately conducted election among the 
employees involved. The employer was 
not a party to the agreement. The election 
was conducted under the direction of a 
field representative of the Florida State 
Employment Service, whom the parties 
chose to act as impartial overseer. Be- 
cause the unions had agreed to honor the 
results of the election, and because there 
was no indication that the election had 
been improperly conducted, the Board re- 
fused to process a petition filed by the 
losing union, even though the petition was 
filed before the winning union had suc- 
ceeded in negotiating a contract with the 
employer (National Container Corporation, 
87 NLRB, No. 126). 


VIOLENCE MAY COST STRIKER 
HIS JOB ... Serious violence against 
nonstriking employees may be sufficient 
reason for an employer’s refusing to re- 
instate a striker, a federal court holds, 
even though the violence has not resulted 
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in a criminal conviction. Remanding to 
the NLRB a case in which the Board had 
refused to hear evidence of strikers’ vio- 
lence, the court instructed the Board to 
consider such evidence and to determine 
whether the violence was sufficiently seri- 
ous to bar reinstatement (NLRB v. Kelco 
Corporation, 17 Lapor Cases { 65,489 
(CA-4)). 


NON-COMMUNIST POLICY NOT 


RETROACTIVE ... Although the Taft- 
Hartley Act establishes a policy that 
Communist-led unions are to be denied 
the privilege of bringing election petitions 
or unfair labor practice charges before the 
National Labor Relations Board, this 
policy does not prevent the Board from 
proceeding with charges filed by such 
unions if a complaint on those charges 
was issued before Taft-Hartley was en- 
acted. In a case in which a complaint was 
issued and a hearing held before the effec- 
tive date of T-H, a federal court enforced 
an NLRB order issued after the effective 
date of that act, even though the charges 
had been filed by a union whose officers 
had not filed non-Communist affidavits. 
In the NLRB hearing, the employer had 
not been permitted to introduce evidence 
of the Communist Party membership of 
either the union president or an employee 
whose discharge was alleged to be unlaw- 
ful. In the enforcement proceeding, the 
court ruled that the employer should have 
been allowed to introduce such evidence, 
solely for the purpose of impeaching the 
credibility of any witnesses not called by 
him (NLRB v. Fulton Bag and Cotton 
Mills, 17 Lapor Cases ¥ 65,513 (CA-10)). 


WELFARE FUNDS UNDER T-H 


Under Section 302 of the Taft-Hartley 
Act, employee welfare funds to which em- 
ployers contribute are hedged in by certain 
restrictions: the funds must be put in 
trust, for example, and must be jointly 
administered by employer and employee 
representatives. Exempt from these re- 
strictions are trust funds established by 
collective agreement before January 1, 
1946. This exemption applies, a federal 
district court ruled, to union-administered 
funds which were in existence on January 
1, 1946, and such funds remain exempt 
even as to contributions made by employers 
under new collective agreements made 
after that date, despite the fact that the 
employers may not have previously con- 
tributed to the fund (Fur Dressers Union, 
Local No. 2, CIO v. Fur Dressers Guild, 
Inc., 17 LaBor Cases ¥ 65,479 (DC N. Y.)). 
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Management Discusses Pensions 


At a “pension clinic” sponsored by the 
Illinois State Chamber of Commerce last 
December in Chicago, William G. Caples, of 
the Personnel and Labor Relations Com- 
mittee of that group, and Manager of 
Industrial Relations for Inland Steel, spoke 
on some of the problems that arise for 
industry out of the pension and insurance 
demands of organized labor. He said that 
since there is a legal compulsion to bargain, 
the welfare plans must be met in arbitra- 
tion just as capably as any other point of 
dispute. 


Management, said Mr. Caples, must first 
of all have a team of experts and must 
consume great quantities of time in ready- 
ing this team for bargaining. Fields of 
expert knowledge would include such things 
as actuarial knowledge; legal knowledge of 
pensions, trusts, insurances and taxes; ac- 
counting knowledge to judge the financial 
impact of a plan upon the company; and a 
legal and practical knowledge of bargaining. 


The first problem to be met, according 
to Mr. Caples, is that of educating the 
employee; not so much on the matter of 
insurance—for the average employee under- 
stands that well enough—but more on the 
matter of pensions. The average worker is 
twenty-five years or more away from re- 
tirement, and generally does not under- 
stand it because he has to think of it in 
the abstract. 


In the case of Inland Steel, several media 
of education were used: letters, booklets, 
schools of instruction for clerks who handle 
personnel, schools for union stewards, 
courses for foremen and individual inter- 
views with employees. Mr. Caples esti- 
mated that in his case it would be necessary 
to interview over 20,000 persons. He also 
pointed out that in the case of direct com- 
munication with the employees, the lan- 
guage had to be made as simple as possible, 
avoiding legal terminology, and the results 
drove “the lawyers for the insurance com- 
panies crazy.” The main object of the edu- 
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cational program is to make the employee 
understand the financial implications of what 
his company is doing and what the effect 
will be upon his job security. 


Another problem, described by Mr. Caples 
as the toughest of all, arises from the bar- 
gaining itself. He said, “Back in 1946 and 
1947, when we were wrestling around in 
the courts and with the Labor Board about 
this problem, we had grave concern about 
just how one went about bargaining an 
actuary’s report, which is based upon certain 
assumptions and mathematical formulae. 
We are wiser now. We know that you 
don’t bargain an actuary’s reports. You 
just throw them out the window when 
you get to the bargaining table. What you 
bargain is benefits, and the unions are not 
interested one bit in the cost of the plans. 
They are interested in what the member is 
going to get. The unions want to 
take a pattern . . . from a_ successful 
company and then try to apply it as a 
blanket for everyone in the industry, a 
pattern which is an unconditional promise 
to pay at some time in the future.” He 
added that companies that submit to a 
pattern may be committing financial suicide, 
and that plans ought to be tailored to the 
individual companies. Welfare advocates in 
the unions forget that the companies which 
are making the payments possible are not 
all the same, and a pattern can not be 
applied to all companies. 


On the matter of differentiations that 
occur between the divisions of a company, 
Mr. Caples said, “If the same union hap- 
pens to have a fabricator organized, and 
also an iron mine, as they do, they think 
that you can throw the competitive aspects 
of your business out the window and 
apply the same pattern to each type of 
operation, and that, of course, you can not do.” 


After a plan is established, as indicated 
by Mr. Caples, another problem arises. It 
is that of setting up seniority lists within 
a plant or operation. He suggested that it 
is easier to establish those lists prior to 
the time a man retires than at the time he 


February, 1950 @ Labor Law Journal 





Aentheties 


Se es ACR 0 














CONSUMERS’ PRICES 


PERCENT OF 1935-39 AVERAGE 


Overall, consumers’ prices were virtually unchanged in November. Price decreases in apporel and 
miscellaneous did not quite offset increases in other components. Most changes were small except 
for the increase in fuel, electricity, and refrigeration. 


PERCENT OF +935-39 avERAGE 
220 | 





220 



























































1943 1944 


| a. 50 CLUDES HOUSEF 
SOURCE DEPARTMENT OF LABOR 











MNISHONGS, FUEL, ELECTRICITY, REFRIGERATION, AND MISCEL\ ANLOUS GOODS AND SERVICES, 
‘ fF CCONOwHE BOWSER 


1949 


1945 1946 1947 1948 








retires, when it can become an issue within 
the plant. In this respect, said Mr. Caples, 
a bad aspect of the plan is that another 
factor is added to the immobility of labor. 
“We have had seniority, demotion, promo- 
tions, discharges, and all these other things 
which tend to freeze men within a plant, 
but now think of the practicalities when 
a man is near retirement age, or when he 
has sufficient service to give him pension 
credit, and then you go before an arbitrator 
and try to get that fellow discharged. Un- 
less he has blown up your plant, I don’t 
know any arbitrator—and I am not sure 
if I were an arbitrator that I wouldn’t do 
the same thing—who would throw away a 
long accumulated service record and a pen- 
sion for a man whose action has not been 
tremendously gross—and, as you all know, 
people tend to go haywire at times. I mean, 
alcoholics turn up, peoples’ natures change, 
and all of that is going to have to be 
looked at from management’s standpoint a 
great deal differently than we have looked 
at it in the past. That gives you the col- 
lateral problem, of course, of educating your 
supervisors more and more to working with 
the people whom they have.” 
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Comfortable Curves 

A downward curve in the cost of living 
and an upward*curve in the value of the 
dollar is evident in the Department of Com- 
merce Survey of Current Business and in the 
report by the Council of Economic Advisors, 
both for the month of January. 

The cost-of-living index, the average of 
all consumer prices, was 168.6 for Novem- 
ber, 1949; and 172.2 for the same month in 
1948. (The index for December 15, 1949, was 
167.5.) Over that period the value of the 
dollar moved up from 49.1 to 53.2. (Index 
figures are based on 100 = 1935-39.) The 
graph above shows the relations between 
the average and certain selected items. Rent, 
of course, with its artificial determination, 
has had a holding-down effect, although 
it too rose from 118.8 to 122.0 during the 
twelve-month period. 


During the six-month period preceding 
last November, the cost-of-living index 
dropped a whole point. The dip helps to 
understand labor’s concern with economic 
security in predominance over concern with 
wage hikes. A breakdown of the six-month 
average shows that food prices went down 
about four points; apparel down about four; 
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INDUSTRIAL PRODUCTION 


Following resumption of activities at steel mills and coal mines, industrial production increased 
b li y data indicate o further increase of 3 percent in 


December, with a rise in durable goods output more thon offsetting drops in nondurables and minerals. 
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rent up about two; fuel, electricity and 
refrigeration up about four; and house fur- 
nishings down about two, Miscellaneous 
items just about held steady. 


Rising Production 


As industrial production rebounded fol- 
lowing the settlement of strikes, attention 
focused on the outlook for 1950, which in 
general appeared good—better than 1949, 
but perhaps not so good as 1948. Gross 
national product expected to remain high. 
In November, aside from steel and coal, 
output was maintained at approximately 
the level of the preceding month. 


As indicated in the chart above, industrial 
production increased about 3.5 per cent in 
November, and preliminary figures show 
a further increase in December. The rise 
in durable goods more than offset the drops 
in nondurables and minerals. With 1935- 
39 equaling 100, estimates for mid-December 
in comparison with the previous month 
show: total industrial production, 177, up 
5; total manufactures, 186, up 8; durable 
goods manufactures, 200, up 20; nondura- 
ble goods manufactures, 173, down 3; and 
minerals, 130, down 8. 
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Employment figures were erratic. In- 
dustrial and commercial employment in- 
creased by 904,000 between mid-November 
and mid-December to a 1949 peak level of 
43.7 million. For the year as a whole, 
there was a decrease of 1.6 million, The 
decline in the first half of the year totaled 
2.7 million, with a partial recovery in the 
second half. Durable goods employment 
increased by almost 300,000 from November 
to December. Construction employment 
figures added a happy note. In spite of 
a seasonal decline of 111,000 workers, 1949 
averaged 2,160,000, equaling the all-time highs 
of 1943 and 1948. 


How the employment situation will be 
affected by figures on apprenticeship re- 
mains to be seen. Some 72,970 are due to 
be added this year to the skilled labor 
force. Over 113,450 are scheduled to com- 
plete training during the following four 
years, making a total of 186,420 additional 
craftsmen by the end of 1955. This esti- 
mate is in addition to about 30,780 others 
scheduled to have been trained in 1949. 

According to the Bureau of the Census, 
unemployment remained stable for Novem- 
ber and December, in keeping with the usual 
seasonal pattern. The number of jobless 
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exceeding last year’s level by 1.5 million. 


Solo Singers— 
A Loud Refrain 


There are significant differences in work 
stoppages between last year and 1946, the 
reconversion year. The return to peacetime 
production was dominated by the wage issue, 
and strikes affected most of the mass- 
production industries and a substantial num- 
ber of other fields. Last year coal and 
steel played the principal roles, and economic 
security was the loudest refrain. Union 
demands for pension and social insurance 
plans in the steel controversy gave a strong 
push to the trend that was developing. 


The explosive upward turn indicated in 
the graph below marks the coal and steel 
strikes of last September and October. 
Since the figures from the Department of 
Labor indicate the idleness only of the 
workers immediately involved in a strike, 
it is a mere guess as to how much idleness 
resulted as secondary effects of shortages 
in services and materials. The Bureau of 
Labor Statistics estimates there was only 


was estimated at 3.5 million in December, 


a five per cent increase in the number of 
strikes in 1949 over the preceding year, but 
resulting idleness jumped by over fifty per 
cent, with steel and coal accounting for 
more than half. 


The preliminary estimates for 1949 show 
that strike idleness rose from 34,100,000 
man-days in 1948 to 53,000,000 man-days in 
1949, second only to the record 116,000,000 
in 1946. The number of stoppages was 
only slightly higher than in 1948; 3,600 com- 
pared with 3,419. About 3,100,000 workers 
(each coal miner being counted for each of 
the three 1949 strikes) were involved in the 
1949 disputes, compared with 1,960,000 in 1948. 

Wages and related issues, union recogni- 
tion and various forms of union security 
can not be ignored as elements of the 
vear’s stoppages, but disputes over these 
issues, as well as over job security and 
other working conditions, were generally 
local and of short duration. 


Of the nineteen big stoppages, four lasted 
less than a week, and six from one to two 
weeks. Nine lasted about a month or longer. 
The autumn coal strike (325,000 workers) 
lasted fifty-four days. CIO unions were 
involved in nine of the big ones, AFL in 








WORK STOPPAGES 


December from the high level in October 
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three, and unaffiliated in seven, the UMW 
tallving five. 


The Old Worker: 
A Growing Problem 


Security in old age has been brought to 
the foreground in labor relations by the 
steel and coal disputes last year and by 
the auto and telephone workers this year. 
The lowering cost of living and the rising 
value of the dollar have had a great deal 
to do with this trend by eliminating to some 
extent the matter of wage increases, but 
statistics on the ages of persons in the labor 
force point up another potent factor. 


The charts, below and opposite, developed 
by the Department of Labor from census 
data, reveal significant facts. In 1900 there 
were only about three million in the 65-or- 
over group, and at present eleven million, or 
one in thirteen, are swelling the ranks of the 
oldsters. 


Many employers are reluctant to hire the 
older workers, and consequently a declin- 
ing number of them have been able to re- 
main in the labor force. The entrance of 
pension plans into union contracts, both 
separate and combined with federal social 
security, has increased the intensity of the 
age problem, particularly on the part of 
management. As one representative of busi 
ness put it, the normal retirement and ef- 
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ficiency plans of industry must be altered 
to accommodate the rising age level and 
the increasing tendency to include pension 
and insurance provisions in bargaining dis- 
cussions. 


The social security program of 1935, an 
effort in the direction of solving the problem, 
was based on three principles: that pensions 
are a matter of right and so without a 
means test; that, whatever the exclusions, 
the system applies to all workers in the 
covered industries; and that pensions are 
financed by contributions from both em- 
ployers and employees. A means test is 
one made of an unemployed person’s means, 
at the cessation of his unemployment insur- 
ance payments, to determine his eligibility to 
receive further payments from noninsurance 
funds. These principles are sound, but ex- 
perience has shown flaws in the system. 


The forecasts in the charts indicate that 
the United States is to expect a continuing rise 
in the number of workers in the older group. 
Therefore security after retirement is a prob- 
lem of prime importance today. 


The growing scarcity of jobs for the elderly 
as their numbers grow is shown in the chart 
on the percentage of men in the labor force 
who are sixty-five or over. In 1890 seventy 
per cent of them were in that force, and, 
coming up to last year, about forty-five per 
cent of them were employable. When this 
decline is looked at in the light of the facts 
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revealed by the chart on the distribution of 
total population by age group, the import- 
ance of the figures increases. More and more 
of our people are old, and more and more of 
those old people are unable to find work. 


Do Antitrust Laws Apply to Unions? 


The Senate Banking Committee, in a 
sequel to its coal industry study of last 
July and August, is submitting a report of 
its investigation for study by the Judiciary 
Committee. It is asked that the study be 
made to determine whether the antitrust 
laws should be applied to labor unions. 


More Teachers Needed 


Teacher-training institutions in most 
states are turning out far fewer teachers 
than are needed. In 1949, for example, 
25,000 teachers were trained, and the need 
was for 75,000. 


The millions of war babies, many of them 
already of grammar-school age, have sharp- 
ened the teacher shortage, and millions more 
postwar babies soon will be starting school. 
Peak enrollment in grades one to eight is 
expected about 1957 in most states. 


The greatest number of new teachers 
will have to be hired in 1953, when the 
most rapid rise in enrollments is anticipated. 
At present, there is an oversupply of high- 
school teachers. The total number of 
teachers needed in 1953-54 in the United States 
is 100,000. When this is compared with the 
1949 figure, 25,000, the need for more facili- 
ties is evident. The estimates take into 
account the number of births through 1948, 
forecasts of births through 1953, the trend 
of children to stay in school longer and 
interstate migration. 


Tax Plan Harmony 


President Truman’s tax message of Jan- 
uary 23 contained many recommendations 
that coincided with those voiced by the 
CIO in January, 1949, and by the AFL 
early in 1948, 


The President said, “Our tax structure 
should recognize differences in ability to 
pay.” This sentiment seems to underlie 
most of the recommendations made by the 
two labor groups. Truman wanted to re- 
duce excise taxes because they burden con- 
sumption and the low-income groups, the 
reduction to be made to the extent that the 
resulting loss in revenue will be covered by 
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“ 


He re- 


closing loopholes.” 
ferred to excise taxes on transportation of 
persons and property, long distance tele- 
phone and telegraph and all retail items 
such as toilet articles, luggage and women’s 
handbags. 


what he called 


The CIO asked for repeal of all non- 
regulatory excise taxes, but the AFL was 
more specific and less drastic. Mathew 
Woll, of the latter organization, in present- 
ing the minority report of the Magill Com- 
mittee, asked for a repeal of excise taxes 
on transportation, electricity, toilet prepara- 
tions, tires, luggage and handbags, and a 
fifty per cent cut in taxes on admissions 
and telephone and telegraph messages. 


Truman’s horrible example of a loophole 
was the deduction by oil and mining in- 
terests for depletion. He pointed out that 
people in these lines, after deducting the 
cost of doing business, can deduct as much 
as half their net income for depletion, and 
can continue to do so even after the origi- 
nal investment has been recovered many 
times over. He compared this deduction 
unfavorably with the standard depreciation 
deduction of the ordinary manufacturer. 
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Speaking of the original purpose of this 
exemption, “to encourage the exploration, 
development and conservation of our min- 
eral resources,” the President said: “A for- 
ward-looking resources program does not 
require that we give hundreds of millions 
of dollars annually to a favored few at the 
expense of the many.” 

Woll had said: “Taxpayers receiving a 
percentage depletion are being granted a 
business subsidy at the expense of other 
taxpayers. This inequity is unjustified and 
should be removed.” 


As another example of closing a loop- 
hole, Truman asked for an increase in 
capital gains taxation on ephemeral corpora- 
tions, the members of which ought to be 
taxed as individuals. He mentioned specifi- 
cally persons in the movie-making industry. 
The CIO had asked for an increase in 
capital gains taxes, and the AFL spokes- 
man wanted “capital gains to be taxed like 
other income, and capital losses to be al- 
lowed in full; at the very least, capital 
gains tax should be increased.” 


The President called for an examination 
of the exemptions accorded educational and 


Federat Budget 


charitable organizations and charity trust 
funds which are using their nonprofit clas- 
sification as a mask for competition in 
private enterprise. The CIO program had 
asked that “appropriate steps be taken 
through legislation and revision of existing 
regulations to prevent abuses by business 
organizations seeking to evade taxes by 
assuming the guise of non-profit institu- 
tions and charitable trusts.” 

The new tax message included the recom- 
mendation to reduce exemptions and revise 
rates in respect to estate and gift taxes 
in order to remedy unwarranted inequalities. 
The CIO program had advocated “integrat- 
ing and tightening the estate and gift tax 
structure.” The AFL had recommended 
“integrating the estate and gift taxes into 
a single transfer tax and correlating the 
transfer tax with the income tax, ... and 
to consider the avoidance of estate taxes over 
several generations by means of trusts.” 

Truman recommended “that the loss car- 
ry-forward provisions be extended from 
two to five years to provide more scope 
for offsetting losses of bad years against 
profits of subsequent years.” The AFL 
proposed “that business be given a seven- 
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WASHINGTON.—Shown examining a chart for a budget seminar for the 
press at the White House last month, are, left to right, Secretary of the Treasury 
John Snyder, President Truman and Budget Director Frank Pace, Jr. 
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year carry-forward of losses and that the 
carry-back of losses be eliminated.” 


On what seemed to be a point of de- 
parture from the labor-group line, the Presi- 
dent had said in his budget message that 
the receipts in the fiscal year 1951 will fall 
short of meeting expenditures by more than 
five billion dollars. He attributed this ex- 
pected deficit to “the short-sighted tax re- 
duction enacted by the 80th Congress [which, 
incidentally, was an increase in personal 
exemptions] and to the present necessity 
for large expenditures.” The CIO had asked 
for a raise in personal exemptions, and the 
AFL had wanted “to strengthen the pur- 
chasing power of low income groups [mar- 
ried, below $3,000; single, below $1,500] by 
decreasing rates or by increasing personal 
exemptions.” 


Record Pay for Factory Workers 


The average weekly earnings of the 11.5 
million production workers in manufactur- 
ing reached an all-time high of $56.20 in 
mid-December, according to preliminary es- 
timates by the Bureau of Labor Statistics. 


Steel-making and -consuming industries 
expanded operations and lengthened the 
workweek by more than half an hour to 
39.8 hours, slightly below the December, 
1949 figure of 40.1. 


In the durable goods group the work- 
week rose almost an hour to 40.1 hours. 
Gross hourly earnings increased to $1.48 as 
the more highly paid steel and automobile 
workers returned to their jobs and as over- 
time work increased. Weekly earnings 
jumped $2.31 to an average of $59.31 for 
December. An all-time high of. $53.02 in 
weekly earnings was reached in the non- 
durable goods industries, as hourly earnings 
hit a record $1.34. The workweek rose 
almost half an hour, returning to the Oc- 
tober level, 39.6, slightly above the year-ago 
December figure. The workweek rose to 
39.7 hours in textile mills as production of 
broadwoven fabrics continued to expand. 
Weekly earnings increased for the seventh 
consecutive month, reaching a record level 
of $47.52. 


Unemployment Insurance Increases 


New unemployment among workers cov- 
ered by state unemployment-insurance laws 
increased by 36,000 to 424,200 during the 
week ending January 7, largely due to lay- 
offs for inventory, the usual post-holiday 
layoffs in retail trades and continued sea- 
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sonal layoffs in construction, food process- 
ing and lumbering. The upswing was less 
by about half than what it was for the same 
period last year. 


Spending Forecast 


According to a survey by the McGraw- 
Hill Publishing Company, appearing in 
Business Week, total capital expenditures 
by industry in 1950 will run thirteen per 
cent behind 1949, but some lines will vary 
from this figure. Railroad spending will be 
reduced forty-four per cent; automobile 
spending will go up thirty-one per cent. 
Other industries that vary sharply from the 
average are: chemicals (with the biggest 
program of any one manufacturing indus- 
try), down five per cent; electric utilities, 
down two per cent; and gas utilities, down 
seven per cent. 


Earnings in Men's Hosiery 


Workers in men’s seamless hosiery in 
October, 1949, averaged eighty-nine cents 
per hour, one third getting less than seventy- 
five cents. Two thirds of the workers are 
women, and their average was eighty-two 
cents. 


Highest Earnings in Men's Footwear 


Highest paid men workers in shoe manu- 
facturing in thirteen major centers were 
edge trimmers in New York City, who 
averaged $2.40 an hour in October, 1949. 
Work was on high-grade women’s shoes, the 
division of the industry with the highest 
wage levels. 


A Hearing: 
Did Pension Raise Steel's Price? 


It was United States Steel versus the CIO 
at the hearings that started January 24 before 
the Joint Congressional Committee on the 
Economic Report, under the chairmanship 
of Senator O’Mahoney. The December price 
increase by United States Steel brought about 
the inquiry. United States Steel and the in- 
dustry as a whole were represented by 
3enjamin Fairless, president, and Enders 
Voorhees, chairman of the finance com- 
mittee, of United States Steel. The CIO 
submitted an analytical statement prepared 
by its research department under the direc- 
tion of Otis Brubaker. 


The CIO’s report 


six conclusions: 


boiled down to 


was 
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1. The price increases have been misrepre- 
sented as an average $4 per ton, or a four 
per cent increase. Products comprising over 
sixty-five per cent of total steel tonnage, 
including all major items, showed the aver- 
age to be substantially larger. 


2. Costs did not increase since the last 
general price hike in July, 1948. On the 
contrary, there has been a net decline in 
total steel-making costs for the industry 
and for nearly all companies in the industry 
since August, 1948. 


3. The price increases can not be sus- 
tained on the basis of the pension cost. 
Actually the costs of pensions and social 
insurance will not approach the additional 
revenues which will be derived from the 
price increases and the demonstrable cost 
savings. The industry wants the increase 
without incurring public condemnation. 


4. According to the Steel Fact Finding 
Board appointed by the President last sum- 
mer, the additional costs could have been 
absorbed without price increases, a thing 
the steel industry will not even try to do as 
long as the market will permit higher prices. 


5. Increased productivity has already wiped 
out any added labor cost resulting from 
the pension and insurance agreements and 
would permit a price decline. This was 
also recognized by the Fact Finding Board. 


6. The higher prices will result in higher 
profit margins per unit of output, above 
the already high ones enjoyed by the in- 
dustry during the postwar period, and may 
revive inflationary tendencies in our economy. 


Mr. Fairless was the first to speak for 
United States Steel. He termed the price in- 
creases “modest” and amounting to approxi- 
mately $3.82 a ton or about four per cent. He 
said the higher prices were made necessary 
by heavy increases in costs, and that the pen- 
sion and insurance plans and increased social 
security tax more than offset the increase. 


The industry’s spokesman said that coal 
costs were up at the annual rate of nearly 
twenty million, and freight and fuel oil costs 
were up by nearly thirteen million. (The 
CIO had said that total steel-making costs 
have declined sharply since mid-1948—scrap 
by over 400 million annualy. Other signifi- 
cant savings in costs of nonferrous metals 
and fuel oil totaling over eighty million are 
more than sufficient to offset the increased 
prices of ferro-alloys, electric power and 
transportation.) 

To explain the move in the direction of 
price-increase instead of in the direction of 
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dividend-cutting, Mr. Fairless said, “We 
favor pension and insurance benefits ... , 
[but] our earnings are not sufficient to 
permit us to absorb the large cost in- 
volved. . . . There is [no] good reason 
why we should sacrifice the income of stock- 
holders and the interests of the business 
as a whole in order to provide additional 
benefits for our employes.” 


He stated that an increase in costs due 
to pensions had an even more serious financial 
effect than an increase in wages of the 
same amount, because pension costs are by 
their nature continuing charges which do 
not decrease to any appreciable extent with 
the operating rate. Mr. Fairless did not 
agree with the CIO’s speculations on profits 
in the steel industry that were based upon 
one-quarter or one-half year’s earnings at 
“an extraordinary high rate of production.” 
Nor, he said, could he agree with those 
who think the industry should borrow long- 
term money to replace existing facilities, 
because replacement at current prices must 
come out of current sales dollars. 


United States Steel, he went on, has 
paid constantly increasing wages and has 
supplied constantly improved products, but 
its stockholders have received inadequate 
returns on their investments. He said that 
he expected price changes in steel-consuming 
industries, some up and some down, but 
that they would be due to increased labor, 
transportation and other costs, rather from 
the higher cost of steel. As an illustration 
of this, he pointed out the announcement 
of lower prices for automobiles after the 
price increase by United States Steel. 

Others who spoke for the industry in- 
cluded George Buck, consulting actuary for 
United States Steel. Mr. Voorhees con- 
cluded his remarks to the committee by 
saying: 


“Should this proper referring of the mat- 
ter to the democratic judgment of the 
competitive marketplace prove to have been 
the wrong course of action for us to have 
undertaken, I think that we can all be 
very sure that it will very soon be self- 
evident and self-curing.” * 


Steady Rise in Construction Wages 


The estimated average hourly scale of all 
union workers in building construction was 
$2.21 on January 3, 1950. Since June 1, 
1939, union hourly scales have advanced 
about seventy-two per cent. 
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Scales were fairly stable during the last 
quarter of 1949, advancing only two tenths 
of one per cent, as compared with a one 
per cent rise in the same period of 1948. 
This is according to a survey by the De- 
partment of Labor of seven major crafts 
in eighty-five cities. Higher scales were 
negotiated for some of the crafts in twenty 
of the eighty-five cities, and affected about 
five per cent of 525,000 workers included 
in the study. The scales do not include 
overtime, premium rates or apprentice rates, 
and therefore do not show total hourly 
earnings of union labor. 


Vacation Provisions Better 


A survey of bargaining agreements in 
effect late in 1948 and early in 1949 showed 
that paid-vacation provisions of union con- 
tracts are developing in favor of the workers. 

The nation-wide survey was about evenly 
split between CIO and AFL affiliates, with 
about eight per cent unaffiliated. Railroad 
and construction employment was excluded 
because railroad agreements are national in 
character and generally uniform, and con- 
struction work is seasonal and involves a 
good deal of shifting about of workers. 
The 1,062 manufacturing agreements were 
spread over twenty manufacturing groups, 
and the 411 nonmanufacturing agreements 
covered a variety of fields. 


In the following table, “uniform plan” 
means equal vacations of the same length 
for all employees who qualify. “Gradu- 
ated plan” means a varying number of days 
or weeks, depending on the worker’s length 
of service. “Other” includes agreements 
which provide for paid vacations, but do not 
specify clearly the details of the plan. 


Non- 
M’f’g m’f’g Totals 
Agreements analyzed ..1,062 411 1,473 
With vacation 


provisions 1010 364 1,374 
Uniform plan 71 59 130 
Graduated plan 887 297 1,184 
Other 52 8 60 


In 1944 only 1.5 per cent of the unionized 
plants covered by survey gave maximum 
vacations of over two weeks, and sixty-three 
per cent of the plants provided maximum 
vacations of one week or less. More re- 
cently, fewer than five per cent of the agree- 
ments had such a provision. 

The trend toward longer vacation periods 
is considerable, whether analyzed as a whole 
or by major industrial groups. Among in- 
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dustries in the manufacturing group with 
ten or more contracts in the table, the 
petroleum and coal-praducts industry had 
the greatest percentage of contracts pro- 
viding vacations of more than two weeks 
—thirty-six of the forty-three agreements 
analyzed. In electric machinery manufac- 
ture about two thirds of the thirty-eight 
agreements, and in rubber products over 
half of the fifty-one contracts, provided vaca- 
tions of more than two weeks 

A maximum period of two weeks was 
provided by thirteen of the fourteen agree- 
ments in the tobacco industry and by al- 
most all of the fifty contracts in the leather 
and leather-products group. Over half of 
the contracts in thirteen of the twenty man- 
ufacturing groups called for a maximum 
period of two weeks. 

In nonmanufacturing industries, thirty of 
eighty-nine contracts in transportation and 
public utilities granted maximum paid vaca- 
tions of more than two weeks. More than 
eighty per cent of all the agreements ana- 
lyzed provided for graduated plans. 

With the exception of the anthracite and 
bituminous coal mining industries, contract 
provisions for uniform vacation plans com- 
prised but a small percentage of vacation 
clauses within any given industry studied. 
Plans of this type were most frequently 
found in transportation and public utilities, 
wholesale trade, textile mill products and 
food. 


Turn-of-the-Year Voices 


Prominent men in government, business 
and finance were polled recently in The 
Commercial and Financial Chronicle for their 
opinions of present circumstances and their 
outlook for the future. Among them, with 
excerpts from their remarks, were the fol- 
lowing: 

John W. Snyder, Secretary of the Treas- 
ury—‘“Industrial output this year will be sup- 
ported, in part, by a continued volume of 
unfilled demand in such fields as capital 
goods, automobiles, heavy construction, and 
housing.” 

Harry F. Byrd, United States Senator 
from Virginia—‘Government competition 

. government controls . .. proposals to 
add more taxes ... [and] deficit spending 

. will destroy the system of government 
that has made America the greatest nation 
in all the world.” 

Leverett Saltonstall, United States Sen- 
ator from Massachusetts—“The attainment 
of [world] peace is the first objective of 
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Congress. ... To keep... freedom and to 
still provide the social security for old age, 
unemployment and. other services that our 
citizens expect of their Government is the 
most pressing problem of Congress at home. 
If we are to maintain our strength we must 
live within our ability to pay for our Gov- 
ernment.” 

Robert A. Taft, United States Senator 
from Ohio—“There must be a revision of 
the social security laws dealing with old-age 


pensions ... and a complete revision of the 
tax system. ... Many features of the Hoover 
Plan will be adopted. . . . Over Southern 


filibuster, it will be difficult to get cloture 
on the FEPC Bill, but cloture probably can 
be obtained on the Anti-Poll Tax and Anti- 
Lynching bills.” 

Harry C. Carr, President, The First Na- 
tional Bank of Philadelphia—“The banking 
industry is in a stronger and better position 
to serve the people generally than it has 
ever been in its history. . . . Demand for 
goods . . . continues to remain unsatisfied. 
. . . There would appear to be no reason 
why that unsatisfied demand should not be 
fulfilled. . . . The total amount of credit 
now outstanding is not excessive. ... The 
climate afforded by Government for the in- 
dustry to exist under does not hold much 
promise of improvement from the dreary 
outlook of the last few years. ... 1950 may 
show operating results for the industry ap- 
proximately the same as for 1949, . ..a 
further indication of the long range stability 
of bank earnings.” 


Cyrus Eaton, industrialist and banker, 
Cleveland, Ohio—“Ours is a capitalistic na- 
tion, and to make our system work every 
American must become a capitalist. 
Management [must] gain the confidence and 
cooperation of labor’ [without] resorting to 
legal and government compulsions over 
labor. ... The urgent job for government 
is drastic reform of the agencies and com- 
missions, Federal and State, whose rigid 
bureaucratic controls now constitute an al- 
most complete barrier between business and 
the individual investor.” 


S. C. Allyn, President, National Cash 
Register—“As far as the Office Equipment 
industry is concerned, the most im- 
portant of these [current special conditions] 
is the necessity of reducing costs in every 
type of business. . . . High labor costs in 
offices, the 40-hour week, overtime premiums, 
social benefits—all have helped to create a 
greater appreciation of the advantages of 
mechanization of record keeping.” 
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W. S. Carpenter, Jr., Chairman, E. I. du 
Pont de Nemours—“Because of the scarcity 
of many peacetime products during the war, 

. we found ourselves . . . with a vast 
accumulated deficiency. .. . It is probable 
that these excessive demands have been in 
large part satisfied over the period of [the 
last] four years. If so, we face a period of 
transition in our economy, from one of ex- 
traordinary demand and consumption, to 
that of a more normal course. . . . Ameri- 
can industry in the future must depend to 
an increasing extent upon purchases for cur- 
rent consumption. . .. It is reasonable to 
suppose that we should be able to carry 
through the year 1950 without too great a 
change from present conditions.” 


Leland I. Doan, President, Dow Chemical 
—‘“Supply will probably exceed demand in 
some of the older lines of industrial chemi- 
cals but sales of the new products should 
hold up well. In general, demand should be 
as high or higher than in 1949. If sales are 
lower . .. they should not be substantially 
lower. We estimate the profit margins will 
stay about the same.” 


Hugh J. Ferry, President, Packard Motor 
Car—‘“Increasing emphasis on sales efforts 
took place in the past year, and... although 
the accent will be on sales effort in the new 
year, close watch will be kept on manufac- 
turing material supplies. An adequate flow 
of materials all along the line is indicated 
except in the case of steel. The influence of 
the recent steel strike will be felt for some 
months ahead—aside from the complication 
of higher steel costs—but that industry’s 
‘pipelines’ are filling up at a gratifying rate.” 


Walter Geist, President, Allis-Chalmers— 


“There is a good indication that the farm 


machinery business of Allis-Chalmers will 
maintain a favorable pace. ... At the pres- 
ent time the trend of farm income is down- 
ward. If this trend continues, then [we ] 
must work harder during 1950 if we are to 
approach the dollar volume of the past year.” 

Harry E. Humphreys, Jr., President, 
United States Rubber—‘The American 
people will continue to have great purchas- 
ing power due to full employment at high 
wages. . . . Rubber consumptien in the 
United States in 1950 is estimated at ap- 
proximately the same tonnage as used in 
1949.” 

Maxey Jarman, Chairman, General Shoe 
—“[The year] will see prices of all kinds of 
goods complete the adjustment to a normal 
basis which makes for good business... . 
Workers and management have learned and 
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are continuing to learn more and more how 
to get along with each other with mutual 
respect and consideration.” 


Fowler McCormick, Chairman of the 

Board, International Harvester—‘“I find it 
impossible to talk with any reasonable de- 
gree of assurance about anything longer 
than the first six months. ... Our volume 
will not be as large as in 1948 or 1949. 
We are going to be bothered by shortages 
of steel for the next two or three months. 
... Two other things which could adversely 
affect our sales during the coming months 
would be labor disturbances caused by the 
activities of rival unions and a somewhat 
lessened farm buying power.” 

Irving S. Olds, Chairman, Board of Di- 
rectors, United States Steel—‘“I believe that 
industry in general will benefit from the full 
resumption of steel operations after the re- 
cent steel strike, and from the prospect of a 
high rate of steel production for some time 
to come.” 

Gwilym A. Price, President, Westinghouse 
Electric—‘During all of 1949, Westinghouse 
—like many other companies—operated in a 
buyers’ market for the first time since the 
end of the war. Declines . . . [were] 
arrested at mid-year, and . in the closing 
months of the year [production ] was hardly 
equal to the demand. ... Estimates now are 
that there will be some $18,000,000,000 of 
new construction in 1950, approximately the 
same as for 1949. These things are 
encouraging signs that point toward a high 
level of business and industrial activity.” 

C. A. Putnam, President, N. A. M.; Presi- 
dent, Markem Machine—“American indus- 
try has shown in 1949 remarkable resilience 
and inherent strength. 3arring the un- 
foreseeable I think American business 
will go ahead in 1950.” 

Ross D. Siragusa, President, Admiral 
Corporation—‘“We are counting on a sub- 
stantial increase in sales... . Admiral’s pay- 
roll is at an all-time peak. ... The television 
industry will produce approximately 4,000,000 
sets in 1950.” 

Thomas J. Watson, Chairman of the 
Board, International Business Machine— 
“One of the greatest assets to business in 
the coming year is the realization that we 
are now in a buyers’ market. ... The great 
buying power of our people .. . liquid sav- 
ings state unemployment insurance, 
private and government pension plans, the 
$2,800,000,000 to be distributed in GI insur- 
ance refunds, the foreign aid and Atlantic 
Pact defense plans should contribute to the 
1950 volume of business.” 


The Economy 


Walter S. Franklin, President, Pennsyl- 
vania Railroad—‘“The significant efficiencies 
and economies achieved by the railroads 
should definitely show up in better net earn- 
ings in the months ahead. . .. Great num- 
bers of new and modernized passenger and 
freight cars are already in use. Continued 
advances will be made next year. ... All 
of the roads must make further large ex- 
penditures for improvements and continued 
modernization of the properties if they are 
to continue to progress, meet their competi- 
tion, provide the best possible service at the 
lowest possible cost, sustain a credit rating 
adequate to their needs, and do their part in 
national defense.” 

C. R. Smith, President, American Air- 
lines—‘The year just concluded has been a 
profitable one for most of the U. S. Airlines. 
We believe the volume of air transportation 
in 1950 will be somewhat greater than in 
1949, perhaps something less than 10% 
greater. Much of the improvement last 
year cAme from a broadening of the market, 
largely accomplished through the family 
fares, which increased loads on light days 
of the week, and through season reductions 
and excursions. The trend is for sales 
price to go down and basic costs to rise. 
The new year should be a profitable one for 
the airline industry, but it will require due 
diligence, hard work and good management 
to make it so.” 

B. E. Henderson, President, Household 
Finance—“The year 1949 has provided con- 
sumer finance companies with the greatest 
volume of business in their history ... at 
a satisfactory rate of net profit, in spite of 
the significant growth in operating costs in 
recent years. ... There is every reason to 
believe that 1950 will also prove to be a very 
good year for consume: finance companies 
generally, possibly exceeding in volume the 
year 1949.” 

Harry A. Bullis, Chairman of the Board, 
General Mills—‘Supplies of farm products 
are now ample to meet requirements for 
domestic consumption, export and carry- 
over. The amendment to the 
Agricultural Adjustment Act, which sup- 
ports prices of many farm products at fairly 
high levels, gives assurance that agricultural 
prices will be fairly secure from violent 
fluctuations. The Marshall Plan is a 
stabilizing factor particularly if there should 
.. The outlook 


recent 


be burdensome surpluses. 


for construction, steel, automobiles and 
other durables, is very good as we enter 
the new year. These high-wage industries 
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are the keys to prosperity, and as long as 
they have full employment and full operat- 
ing schedules there will be a good market 
for food and other consumer goods.” 


John Holmes, President, Swift & Com- 
pany—‘“In general, the outlook for meat 
production next year is somewhat more 
favorable than it was a year ago... . Feed 
conditions are generally good. 

This favors further expansion. . .. The in- 
crease . .. next year is expected to be 
almost entirely from pork. Beef and veal 

. . will be about the same as 1949, and we 
look now ior slightly less lamb and mutton.” 


W. T. Holliday, Chairman, Standard Oil 
(Ohio)—“The rate of growth will be less 
than that of recent years, which reflected 
the upsurge of postwar demands, [and] the 
preference for petroleum as an _ energy 
source will require continued efforts by the 
industry to maintain an adequate flow of 
products to the consumers. . . . A period 
of consolidation and adjustment of various 
operations within the industry is to#be ex- 
pected. ... The effects of the 1949 peak 
production of the automotive industry will 
be a factor in petroleum demand in 1950 
and the continuing shift from steam to 
diesel operation on the railroads adds fur- 
ther to requirements.” 


W. F. Moore, President, American Arabian 
Oil—“Until recently the basic economic 
concept of the oil industry has been one of 
scarcity, calling for limitation of consump- 
tion and conservation to prolong the use 
of a rapidly depleting asset. ... The im- 
mense reserves of the Persian Gulf basin 
of the Middle East, coupled with expanding 
reserves in the Western Hemisphere and 
other areas, should be adequate for many 
generations. . . . The Eastern Hemisphere 
is the natural market for Middle East oil and 
it is probable that Middle East oil will con- 
tinue to serve as a marginal source for the 
Western Hemisphere as well. . . . In the 
long term the American people must come 
to realize that we must import more than 
gold if America is to continue to prosper and 
sell its goods in the markets of the world.” 


Donald S. Kennedy, President, Oklahoma 
Gas and Electric — “Manufacturing output 
in our area has increased significantly dur- 
ing recent years and reflects the trend 
toward decentralization to the great South- 
west. . . . Forecasts within our own Com- 
pany indicate a continuation of the favorable 
growth trend through and beyond 1950... . 
New economical uses for electric service in 
commercial and industrial establishments is 





also expected to continue for many years. 
Therefore, we anticipate a favorable growth 
for our business in 1950 and . . . in 1951.” 

Ray Morris, Partner, Brown Brothers, 
Harriman—“Many observers were fooled 
by the fact that the great valley of demand 
had not been filled up, although there were 
a few exceptions to this, such as the textile 
trade. But, in general, heavy industry had 
plenty of work ahead. ... What I am most 
afraid of is that increasing costs will price 
first one industry and then another out of 
some essential part of this market, and I 
think we may well see that in 1950 before 
the year is out.” 

Walter D. Fuller, President, Curtis Pub- 
lishing—“If business is going to turn up- 
ward, it will need power for the climb and 


that power is selling and advertising. .. .~ 


It has been demonstrated many times that 
our economic health bears a very direct re- 
lationship to our national sales effort. .. . 
It is possible that we are facing potentially 
one of the most prosperous eras in the his- 
tory of our country.” 


Bernard F. Gimbel, President, Gimbel 
Brothers—“Trends in retail trade both in 
dollar volume and unit sales point definitely 
upward. Barring prolonged strikes of a 
national character, I see nothing to cause 
reversal of these trends in the months ahead. 
. Economists estimate national income 
for the first half of 1950 at an annual rate 
of about $217 billion; close to the records 
established in 1948 and 1949... . I believe 
retail sales volume during 1950 will exceed 
that of 1949.” 


Ernest Henderson, President, Sheraton 
Corporation of America—‘Hotel earnings 
reached their peak in 1946 and have regis- 
tered a mild decline in subsequent, years. 

Beverage sales have been dropping 
appreciably from year to year, indicating a 
reduction in surplus funds for spending.” 


AFL Tops ClO in Number of Cases 


AFL affiliates were participants in 525 
collective bargaining agreements received 
by the Bureau of Labor Statistics last De- 
cember. The CIO accounted for 259, and 
independent unions took part in 151 cases. 
Thirty-three different kinds of business 
were affected. 


In seventy-four of the cases, existing con- 
tracts were amended or supplemented and 
in eleven no specific expiration date was set. 
These latter agreements may be terminated 
or modified following notice by either party. 
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O Tempora, O Mores— 
Has Law Lost Its Orators? 


Language and the Law. Frederick A. Phil- 
brick. The Macmillan Company, 60 Fifth Av- 


enue, New York 11, New York. 1949. 254 
pages. $3.75. 

A few years ago, the author wrote the 
book Understanding English which became 
quite popular with lawyers. Its popularity 


prompted him to make a study for the writing 
of a special book dealing with the use of words 
in the courtroom. The present book is spe- 
cifically designed for the attention of law- 
yers and any others who may be interested 
in the work of the courts. 

The author sets up certain principles in 
the use of language, which will make ad- 
dresses or briefs persuasive and interpretive. 
He begins with the classic oration of Antony 
upon the death of Caesar, which, being 
familiar to us all, shows that the author 
follows the principles which he teaches. He 
proceeds from those of common knowledge 
to the principles he is trying to inculcate in 
the reader. The book is well interpolated 
with examples from Justice Holmes, Charles 
A. Beard and Winston Churchill. 

Four classic cases are used to illustrate 
the author's points: The Proceedings of Queen 
Caroline; Tilton v. Beecher; The People vw. 
Carlyle Harris; Rex v. Greenwood. All cases 
involve questions of moral turpitude and 
were celebrated popular issues in their day. 

The majority of lawyers in this present 
day conduct their practice comfortably from 
their own offices; the book is of value to 
these lawyers who may never go into court. 
Perhaps they need it more than would a 
“Thomas F. Murphy,” for they must express 
arguments through the printed page of a brief 
or the typewritten pages of letters. The choice 
of words, then, must convey moods, be inter- 
pretive and express or avoid expressing bias. 
This cannot be done unless a lawyer has better- 
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than-average knowledge of the function and 
meaning of words. 

Aside from this utilitarian value, the book 
is entertainment on a lawyer’s level, for no 
lawyer can read the record of the four cases 
set out in the book without having spent 
a pleasant hour doing so. 


Baedeker for NLRB 


How to Take a Case Before the National 
Labor Relations Board. Louis G. Silverberg. 
Bureau of National Affairs, Inc., Washing- 
ton, D. C. 1949, 292 pages. $5. 

Mr. Silverberg, NLRB’s own Director of 
Information, has done a topnotch job of chart- 
ing the mechanics of Board proceedings in 
clear, informative style. This book is not 
an analysis of the National Labor Relations 
Board, or of the Taft-Hartley—National 
Labor Relations Acts. It makes no attempt to 
cover the Board or the general legal con- 
cepts embodied in the statutes. It does, 
however, offer a well-arranged chart of all 
the steps involved in NLRB cases. In short, 
it is a guide to the Board’s procedural regu- 
lations, rather than to the labor relations 
laws. Representation and unfair labor prac- 
tice proceedings are carefully traced and 
there are detailed outlines of the newer 
union shops’ election and union filing pro- 
cedures. Worth special note is the check- 
list treatment of Board proceedings, show- 
ing for each step what papers are to be 
served, and on whom, and when, and how 
many. “Flow charts” provide a forceful 
visual guide through each type of proceed- 
ing. Specimen forms illustrate each type of 
required paper, notice and order. This is 
a handy desk book. 


Sherman Act Case History 
Multi-Employer Bargaining and the Anti 
Trust Laws. Bert W. Levy. University of 
Pennsylvania Press, 3436 Walnut Street, 
Philadelphia, Pennsylvania. (Industry-Wide 
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Collective Bargaining Series. George W. 
Taylor, Editor.) 1949. 82 pages. $1.50. 

Mr. Levy’s book, it should be pointed out 
at the start, is only a single unit of the 
University of Pennsylvania’s broad study 
of multi-employer bargaining—the collective 
bargaining system which is described so 
frequently with more vividness and a trifle 
less accuracy as “industry-wide” bargain- 
ing. This entire series is one which merits 
the real attention of labor law specialists. 
It is made up of a number of small, care- 
fully condensed monographs covering one 
or another of the many phases of multi- 
employer bargaining. For example, its na- 
ture and scope; its operation and results in 
particular industries—steel, paper and trucking, 
among others; the social implications of such 
bargaining; the effects upon it of the Taft- 
Hartley Act; and the problems of management 
and of wage uniformity it involves. 

Actually, this listing of subjects serves a 
dual purpose: (1) to bring the entire study 
to the attention of the labor relations field; 
(2) to explain the very limited section of 
multi-employer bargaining with which Mr. 
Levy’s book is concerned. ; 

His study is a lawyer’s work, centered 
upén the federal antitrust laws and—the main 
target—the federal court decisions which 
limit the application of these statutes to 
multi-employer collective bargaining agree- 
ments. Thus, the book is a thorough analy- 
sis of the decisions and of today’s rules—a 
chronological analysis of cases from pre- 
Clayton Act days, through the Brims’ ban 
on cooperative monopoly, up to Allen-Bradley’s 
rules for today and the post-Allen-Bradley 
limiting of its rules. Naturally, in such a 
work there can be no room for labor-legal- 
istic philosopny, for development of author 
opinions or for theories. Mr. Levy does not 
breach this rule. Indeed, only in his intro- 
ductory pages is attention centered upon 
the compelling importance of the issues raised 
by collective bargaining and antitrust policy: 
the cross-purposes which are inherent in 
national policies that, on the one hand, en- 
courage competition in the sale of com- 
modities and, on the other, de-emphasize 
competition in the “sale” of labor 





Thus, this is a book for both the student 
and the practicing seeker after precedents. Its 
conclusions, simply because they deal with 
law as is, are strictly conclusions and are not 
at all points of departure in Thurman Arnold 
tradition. As a study of the federal anti- 
trust case law of labor relations, Mr. Levy’s 
work deserves recommendation. One criti- 
cism does appear justified—there are too 
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many instances where the complex language 
of the high courts is reflected, neither clearly 
nor necessarily, in the text. For example, 
“The piscatorial nexus is too appealing” 
(with reference to the Columbia River Pack- 
ers and the Hawatian Tuna Packers decisions). 
Also, no book which is so thoroughly a case 
study should be issued without a case table. 


Collective Bargaining Series 


Industry-Wide Collective Bargaining Series. 
George W. Taylor, Editor. University of 
Pennsylvania Press, 3436 Walnut Street, 
Philadelphia, Pennsylvania. ~1949. 

This series contains fifteen booklets, rang- 
ing in price from $.75 to $1.50. They are 
published by the University of Pennsylvania 
Press for the Labor Relations Council of 
the Wharton School of Finance and Com- 
merce. Titles, authors and prices are as 
follows: Industry-Wide Collective Bargaining: 
An Annotated Bibliography, Selma P. Kess- 
ler, Compiler, $1.50; Collective Bargaining tin 
the Steel Industry, by Robert Tilove, $75; 
The Taft-Hartley Act and Multi-Employer 
Bargaining, by Jesse Freidin, $75; Social Im- 
plications of Industry-Wide Bargaining, by 
Otto Pollak, $1.50; The San Francisco Em- 
ployers’ Council, by George O. Bahrs, $.75; 
Collective Bargainning in the Pacific Coast 
Pulp and Paper Industry, by Clark Kerr and 
Roger Randall, $.75; Multi-Employer Bargain- 
ing: Nature and Scope, by Frank C. Pierson, 
$1; Collective Bargaining in the Bituminous 
Coal Industry, by Waldo E. Fisher, $1.50; Col- 
lective Bargaining in the Trucking Industry, by 
Nathan P. Feinsinger, $.75; The Significance 
of Wage Uniformity, by Thomas Kennedy, 
$.75; Management Problems Implicit in Multi- 
Employer Bargaining, by Sylvester Barrett 
and L. Reed Tripp, $1; Proceedings: Confer- 
ence on Industry-Wide Collective Bargaining, 
George W. Taylor, Editor, $1.50; Problems of 
Hourly Rate Uniformity, by John R. Aber- 
sold, $1; Multi-Employer Bargaining and the 
Anti-Trust Laws, by Bert W. Levy, $1.50; and 
The Philadelphia Printing Industry: A Case 
Study, by John W. Seybold, $1.50. 


Attention, Pension Planners 


Blueprinting the Pension Plan. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. CCH Business 
and Estate Insurance Reports Edition. 1950. 
127 pages. $1. 

With the growing number of pension plans 
comes an increasing awareness of the many 
complications that can be involved. It is 
necessary, therefore, to plan very carefully, 
to think out beforehand how each part of 
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the plan is to be set up, not only with an 
eye to current*needs but to guard against 
future contingencies. The publishers have 
prepared this book to give all who must 
bear the responsibility of setting up and 
perfecting pension plans a clear-cut ex- 
planation of all of the factors which must 
be considered. 

Contents include discussions of such sub- 
jects as pension plan bargaining, federal in- 
come tax, labor law, social security, state 
income taxes, SEC, corporation law, trust 
law, blue-sky laws and explaining the pen- 
sion plan. Charts, tables and sample pen- 
sion clauses illustrate the explanatory matter. 
In addition, texts of federal tax regulations 
have been added since these are most fre- 
quently referred to by pension authors. The 
appendix also contains Internal Revenue 
Code Provisions. A topical index is included 
to help the reader locate the answer to his 
problem more readily. 


Social Surveys and Polls 


Scientific Social Surveys and Research. 
Pauline Young. Prentice-Hall, Inc., 70 Fifth 
Avenue, New York 11, New York. 1950. 
621 pages. $6.35. 

This is a new edition of a book originally 
published in 1939. It has been thoroughly 
rewritten and contains three new chapters: 
“Surveys and Research in Present-Day 
Social Work,” by M. J. Karpf; “Scaling 
Techniques in Sociological Research,” by C. F. 
Schmid; and “Basic Principle in Social Re- 
search,” by Dr. Young. Discussing the problem 
of opinion surveys, Dr. Young points out that 
methods of public-opinion pollsters often are 
misleading. Although they collect the 
opinions of a great number of people, 
opinions may not be well-formed, stable 
ones. Sociologists take into account the 
background of the people questioned, for 
socioeconomic factors play a definite role 
in the development of opinion. The sociologist 
is more interested in the total effect of the 
various opinions, because the majority 
opinion does not always rule. Powerful 
influence is wielded by minority groups in 
the shaping of public opinion. However, 
Dr. Young added that public opinion polling 
methods are becoming increasingly refined 
and results are interpreted with more knowl- 
edge and caution. 


Labor Handbook 


Industrial Relations Handbook. John Cam- 
eron Aspley and Eugene Whitmore, Editors. 
The Dartnell Corporation, 4660 Ravenswood 
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Avenue, Chicago 49, Illinois. Third revised 
edition, 1949. 1244 pages. $10. 

“Our only test for selecting material for 
this Handbook has been: ‘Will it help to pro- 
mote better human relationships in business 
and industry?’ If the material seemed to 
answer that question affirmatively, we in- 
cluded it. If not, we omitted it.” Thus does 
Mr. Aspley in the foreword of this Dartnell 
Handbook set out the purpose of the book 

Coverage is as broad as possible in the 
beginning, narrowing to more particular 
considerations as it progresses, and ending 
with texts and summaries of important leg- 
islation concerning labor relations. 

An adequate picture of today’s labor situation 
is drawn, and an outline is presented of 
national events involving labor relations 
from 1933 to 1948. Developing trends are 
pointed out, and the prospects for the future 
of industrial relations, both in this country 
and abroad, are explored. 

Methods of procedure, checklists, prob- 
lems and considerations involved in such 
matters as forming a policy, negotiating a 
contract, setting up training programs and 
public relations are listed for proponents of 
both labor and management. 

The appendices are excellent. Texts of the 
Fair Labor Standards Act of 1938, the National 
Labor Relations Act, the Taft-Hartley 
Amendments and the Norris-LaGuardia Act 
are presented. A chapter titled “Relations 
with Government” includes a summary of 
state labor laws. 


Meeting Reports 


Proceedings of the First Annual Meeting, 
Industrial Relations Research Association 
Milton Derber, Editor. Industrial Relations 
Research Association, 704 South Sixth Street, 
Champaign, Illinois. 1949, 255 pages. 

The book contains the proceedings of this 
first annual meeting, held at Cleveland, Ohio, 
on December 29 and 30, 1948. In the vol- 
ume are papers presented at the meeting 
by members of the IRRA and the American 
Economic Association. It includes a 
short history of the formation and develop- 
ment of the IRRA, its constitution, and 
business reports and discussions centered 
about the papers presented at the meeting. 

Report of the Proceedings of the Sixty- 
Eighth Convention of the American Federa- 
tion of Labor. American Federation of Labor 
1949. 

The sixty-eighth convention of the AFL 
Paul, Minnesota, from Octo- 
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also 


529 pages. 


was held at St 








ber 3 to October 10, 1949. This report of the 
convention contains the proceedings of the 
meeting, reports, elections, resolutions and 
other business, as well as the constitution 
of the AFL and a list of its delegates and 
union officers. 

Psychology of Labor-Management Rela- 
tions. Arthur Kornhauser, Editor. Industrial 
Relations Research Association, 704 South 
Sixth Street, Champaign, Illinois. 1949, 122 
pages. $1.50. 

This volume contains the proceedings of 
the meeting held at Denver, Colorado, Sep- 
tember 7, 1949, in conjunction with the an- 
nual meeting of the American Psychological 
Association. Co-sponsors were the Indus- 
trial Relations Research Association and 
the Division of Industrial and Business 
Psychology and Society for the Psycholog- 
ical Study of Social Issues. The last two 
groups are divisions of the American Psy- 
chological Association. Dr. Kornhauser, in 
his introduction, says: “The three groups 
collaborated in the conviction that both psy- 
chologists and non-psychologists would profit 
from an examination of typical psychological 
efforts to understand and improve labor- 
management relations.” This joint sponsor- 
ship “reflects a clear recognition that the 
study of labor relations extends beyond 
economics into the territory of all the other 
social sciences as well.” 

Contents include papers presented at the 
meeting and discussions centering about 
those papers. The meeting and papers pre- 
sented were divided into three main groups: 
the role of personnel psychology in improv- 
ing labor-management relations; psycholog- 
ical studies of labor-management relations; 
and labor-management relations: a challenge 
to the social psychologist. Contributors to 
the meeting’ were not only academic and 
field psychologists, but various members of 
business enterprise. 


ARTICLES 


How Unions Begin ... A case history 
is presented of the internecine struggle out 
of which the International Fur and Leathe: 
Workers Union was born. Leiter, “The 
Fur Workers Union,” Industrial and Labor 
Relations Review, January, 1950. 


Pointers on Contract Negotiation ... A 
representative of the Federal Mediation and 
Conciliation Service, speaking from prac- 
tical experience, gives a few hints on mini- 
mizing labor disputes. White, “Minimizing 








Labor Disputes: Processing Grievances, 
Conciliation and Mediation,” Washington 
University Law Quarterly, Fall, 1949. 


“I Want a Job” ... Just how much 
wanting is necessary, and just how active 
one’s search for work should be, are not 
settled by any rule of thumb. In an attempt 
to thwart abuses of the “availability” re- 
quirement in unemployment benefit statutes, 
some states have been searching for such 
a rule which would incorporate some “active” 
demonstration on the part of the unemployed 
worker who seeks his benefits under the 
law.—Freeman, “Availability: Active Search 
for Work,” Ohio State Law Journal, Spring, 
1949. 


Pity the Fuller Brush Man . . . Sales- 
men have received inconsistent treatment 
in litigation construing the term “employee” 
in our state and federal statutes. This and 
other inequities are reason enough for a 
new statutory definition.—Teple, “The Em- 
ployer-Employee Relationship,” Ohio State 
Law Journal, Spring, 1949. 


Counterattack . . . Is the present loyalty 
program, directed against Communist in- 
filtration into government service, the most 
democratic and effective measure which could 
be devised? In answering this difficult 
question, the authors turn to the experience 
of the OSS Assessment School during World 
War II as an example of the kind of em- 
ployee-appraisement technique which the 
government might adopt——Donovan and 
Jones, “Program for a Democratic Counter- 
attack to Communist Penetration of Gov- 
ernment Service,” Yale Law Journal, July, 
1949. 


Threefold Nature ... The collective bar- 
gaining agreement has a contractual, judi- 
cial and administrative nature; and when 
this fact is recognized and acted upon by 
both parties to the agreement, harmonious 
relations are assured.—Chamberlain, “The 
Nature of the Collective Agreement,” /Jour- 
nal of Business of the University of Chicago, 
April, 1949. 


Sign of the Times ... In labor law, 
arbitration is being used more end more. 
Common law and statutory arbitration go 
hand in hand and permit the parties in- 
volved great latitude in setting up their own 
special systems.—Lugar, “Negotiation, Me- 
diation and Especially Arbitration in Labor 
Disputes,” West Virginia Law Quarterly, 
June, 1949. 
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HOW ARBITRATION WORKS 


EDERAL Mediation Director Cyrus S. 

Ching, in a year-end press conference, 
emphasized the point that it is a mistake 
to try to measure the extent of the nation’s 
progress in industrial relations statistically 
in terms of the number of strikes or man- 
hours of production lost. He said: “There 
appears to be nothing particularly news- 
worthy in the tens of thousands of settle- 
ments of grievances achieved every year 
through the processes of collective bargain- 
ing or voluntary arbitration under the terms 
of management-labor agreements.” 


It is difficult, if not impossible, to count 
the number and weigh the importance of 
grievances peaceably settled each year. It 
also is difficult to discover what issues have 
been settled without resort to strike. 


The Arbitration Journal (Number 4, 1949), 
a quarterly published by the American 
Arbitration Association, discusses several 
interesting labor awards resulting from ar- 
bitration administered by it and other 
arbitration organizations. 


TRANSFER AND DISMISSAL ... 
Propriety of a transfer and subsequent 
dismissal was held not arbitrable where 
an employee in New York was notified of 
his transfer to St. Louis and was dis- 
missed when he declined to go there. The 
contract set out four “just and sufficient” 
causes for dismissal: unsatisfactory work, 
malfeasance, lack of sympathy with the 
program of the employer-organization and 
the need for reduction or reorganization of 
personnel. The right of arbitration was 
specifically granted if the dismissal was 
for unsatisfactory work, malfeasance or 
discrimination because of union activities, 
but no mention was made of a remedy if 
the dismissal was based on the need for 
reduction or reorganization of personnel 
or on lack of sympathy with the em- 
ployer’s program. Elsewhere, however, 
the contract declared that a transfer of 
a New York employee to a place outside 
‘New York without his consent “shall be 
deemed a dismissal by reason of reorgan- 
ization” unless it were based on the ground 
of unsatisfactory work. The contract did 
not grant arbitration rights to such an 
employee, but neither did it exempt such 


How Arbitration Works 


a grievance from arbitration. Faced with 
this apparent ambiguity, the arbitrator 
turned to the intention of the parties. 
It appeared that although the employees 
had had contractual protection since 1945, 
the union had been trying unsuccessfully 
to obtain agreement from the employer 
to make dismissals for any reason subject 
to arbitration, having in fact made such 
a request relative to the 1949 contract 
shortly before the incident which gave 
rise to this proceeding occurred. “These 
circumstances lead to the conclusion that 
the failure to provide for arbitration in 
cases of dismissals for reorganization was 
intentional and was meant to deny em- 
ployees dismissed for such reasons the 
rights to have arbitration. The parties 
have so understood it, in the opinion of 
the arbitrator, and their contract provides 
nothing to the contrary.” 


TIME LIMIT FOR APPEALS ... 
Change in remedy with respect to appeals 
was held to apply, not only to future 
cases, but to any which had not yet 
reached the appeals stage. The 1945 collec- 
tive-bargaining agreement contained no 
time limit for appeals to arbitration from 
the company’s final decision on a griev- 
ance, but an agreement which specified 
a thirty-day time limit was executed in 
June of 1948. On May 26, 1948, the 
union filed a grievance which was rejected; 
it was rejected twice again—once on 
November 16 and once on November 23 
of that year. In December, the union 
notified the company that it would appeal 
to arbitration unless its demands were 
met. As the grievance arose under the 
old contract, and as the new contract 
came into effect before the company’s final 
decision, the question was: Which con- 
tract governed the rights of the parties? 
Deciding in favor of the 1948 agreement, 
the arbitrator found: (1) Inasmuch as 
arbitration procedure is a matter of remedy 
and not of substantive law, “the remedy 
that is prescribed at the time that the 
remedy is actually sought is the remedial 
procedure that should govern.” More- 
over, since the appeals stage had not been 
reached when the 1948 contract was exe- 
cuted, the parties changed the remedial 
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POSTING OF OVERTIME .. 





right “not only for future cases but for 
any which had not as yet reached the 
appeal stage.” (2) Since the company 
gave its final answer on November 23 at 
the latest, and since the union’s intention 
to appeal as expressed in its December 
letter did not constitute an appeal, the 
appeal filed on March 31, 1949, was barred 
by the time limit set by the parties. 


RIGHT OF DISCIPLINE ... An em- 
ployer waived its right to ratse a juris- 
dictional question when it consented to 
process grievances arising from a walkout, 
despite its contractual right “to discharge 
or otherwise discipline” employees vio- 
lating a no-strike pledge and despite the 
fact that although the union had the 
right to present a grievance “if it is 
claimed an individual did not participate 
in the prohibited activity,” it had at all 
times admitted their participation. The 
arbitrator based his award upon the em- 
ployer’s agreement to arbitrate and his 
specific waiver of the first steps in the 
grievance procedure in order to expedite 
settlement. However, the arbitrator de- 
clared himself without authority to require 
reinstatement of employees discharged for 
engaging in the unauthorized strike or to 
direct that seniority rights be restored 
to those rehired. Once participation was 
established, the right of discipline was 
left to the discretion of the employer; to 
find otherwise would have been tantamount 
to altering the terms of the contract. 


Post- 
ing weekly listings of the amount and 
type of overtime work by the employer 
so that the union could check as to 
whether overtime work was being distrib- 
uted equally was outside the arbitrator’s 
authority to direct. Although the agree- 
ment provided that “the company shall 
endeavor to distribute overtime equally 
among employees who perform similar 
work and are qualified to perform the 
required overtime work in a satisfactory 
manner,” the arbitrator held that “the 
question here presented is exclusively one 
of collective bargaining and that for an 
arbitration board to direct the company 
to post all overtime and payments there- 
for would be an invasion of collective- 
bargaining rights and not the province 
of an arbitration board. In other words, 
by the arbitration process, if the board 
were to render an award favorable to the 
union, a duty would be imposed on one of 
the parties which is not a part of the 
contract.” 
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INTERPRETATION OF GARNISH- 


MENT . . . Discharge for habitual 
garnishment was upheld under company 
rule directing discharge after one written 
warning, where the company had been 
subjected to garnishment proceedings 
twenty-five times in three years. The 
company contended that the arbitrator’s 
jurisdiction was limited to whether or 
not the employee had been discriminated 
against, and could not consider whether 
the rule had been properly applied. Point- 
ing to the contractual provision that 
“the company shall have responsibility 
for decision, subject to procedures and 
conditions agreed herein concerning 

discharge for proper cause,” the arbitrator 
held that the arbitration clause made 
“proper cause” an arbitrable question and 
that “pertinent to such question is the 
propriety of the shop rule and its applica- 
tion to the present facts.” The union 
contended that since the company did 
not have to pay out any money, the rule 
had not been violated, but the arbitrator 
disagreed with this interpretation of “gar- 
nishment” and found that as construed 
here the rule was reasonable and the 
employee’s conduct established proper 
cause for discharge. However, although 
his award denied reinstatement because 
“the arbitrator is not expressly 
empowered by the Agreement to substi- 
tute his discretion for that of management 
as regards the severity of the penalty,” 
the arbitrator commented that “penalties 
less than discharge frequently correct the 
evils which shop rules are designed to 
prevent and saves to management the 
services of experienced employees.” 


SETTLEMENT PRIOR TO ARBITRA- 


TION .. . Partial or full settlement of 
grievances at any step of the grievance 
procedure prior to arbitration is “as bind- 
ing on the parties and on the Umpire as 
an arbitration decision. However, the 
burden of proof is on the party that 
seeks to bar consideration of an issue on 
its merits .”’ In this case, the union 
claimed call-in pay (i.e., payment, subject 
to stated conditions, for a minimum of 
four hours’ work on a day on which 
employees were put to work but did not 
complete at least four hours) for an em- 
ployee whose machine broke down shortly 
after he began his shift. The minutes of 
the hearing at the fourth step of the 
grievance procedure showed that the union 
had withdrawn this claim. The union 
contended, however, that it had merely 
offered to withdraw it, in the hope of 
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obtaining a compromise settlement. Since 
the company had the burden of proof, its 
failure to refute the union’s testimony 
that the minutes were inaccurate on this 
point resulted in the arbitrator’s over- 
ruling the company’s jurisdictional 
objection. 


IN MEDI- 
ATION ...A grievance filed two days 
after expiration of the time limit for filing 
did not invalidate the claim, declared the 
arbitration board, since “it appears only 
reasonable that two days could have been 
required for the notice (of discharge) to 
reach the employee by mail.” Also, the 
fact that the grievance was almost a 
year old before it was actually submitted 
to arbitration, although regrettable, was 
not a basis for dismissing the claim, since 
the contract placed no time limit upon 
the settlement of disputes under the griev- 
ance procedure and, because a number of 
disputes had arisen between company and 
union following a strike settlement and a 
number of efforts had been made to medi- 
ate this dispute along with several others, 
the delay appeared to the arbitration board 
to be a legitimate one. 


ARBITRABILITY OF DISCHARGE 


. .. A discharge was held arbitrable despite 
the contract’s failure to qualify the right 
of management to discharge or discipline 
an employee with or without cause. The 
contract provided that seniority might 
be terminated if the employee is discharged 
and not reinstated, and reserved to the 
company the sole right “to exercise the 
regular and customary functions of man- 
agement.” The arbitrator based his deter- 
mination upon the company’s statement 
that as a matter of practice it had never 
before nor did it intend in the future to 
discharge an employee without just cause 
and that this discharge had in fact been 
justified, upon the statements of both 
company and union to the effect that 
their relationship had always been amicable 
and harmonious and remained so at the 
time of the arbitration and upon “a fair 
and liberal interpretation” of the agreement. 


MINIMA OR MAXIMA ...... Another 
one of these “minor” disputes, as an 
example of the work done each year in 
the field of arbitration, is an American 
Arbitration Association award in a dis- 
agreement in which Lee Epstein, a New 
York attorney, was selected by the parties 
to serve as arbitrator. 


How Arbitration Works 


The issues involved, as set forth by the 
union in the Demand for Arbitration, were 
that: “The employer by hiring new per- 
sonnel for the position of secretary, above 
the contract minimum, and by promoting 
an employee to the position ot secretary 
with a certain salary increase, has created 
inequities among the other persons occupy- 
ing the position of secretary requiring an 
adjustment of their salaries.” 


Mr. Epstein held that the issue was not 
arbitrable because, although the union 
management contract provided that one 
party could require the other to submit 
to arbitration, [the Arbitrator] 
shall not have the power to alter any 
provision of this agreement.” The union 
said that each secretary should receive a 
salary increase, retroactive to the date 
the inequity occurred, and that each salary 
increase should be sufficient to erase the 
inequity. 

The employer argued that the issue was 
not arbitrable, that this was a matter for 
collective bargaining and that the con- 
tract provided that no arbitrator might 
change the clauses of the contract. The 
employer went on to say, “However, 
even if the question be arbitrable, mere 
differences in wage scales do not create 
inequities.” Differences in job require- 
ments and amounts and types of work 
call for different wage scales. 

Mr. Epstein, in his discussion of the case, 
said that “if every hiring or series of 
hirings at any salary above the minimum 
is to be met with a claim of inequity, the 
minimum will be treated by the employer 
as a maximum. The success of the Union 
in the immediate arbitration would, in the 
long run, tend to keep its member’s [sic] 
salaries (at least between contract re- 
openings) at the minimum rate or the 
scheduled rate. The same comment applies 
to promotional increases . . . these 
increases will be kept down by the Em- 
ployer if large increases result in findings 
of inequalities.” 

The award states that: “The arbitrator 
is without power to grant the relief sought 
by the Union, and, in any event, finds 
that no adjustment of secretaries’ salaries 
by the arbitrator is required.” The opin- 
ion in such a case as the last may, and 
often does, settle the dispute, despite the 
fact that, as here, the union-management 
contract provides that the arbitration 
award need not be accepted. When both 
union and management are sincerely in 
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volved in employee welfare and in im- 
proving industrial relations, the requirement 
of award acceptance is not necessary. 


R. CHING, in his press conference, 

also said: “The factors which shape 
and determine the industrial relations climate 
of the nation are legion. Too many people 
think that industrial peace is the product 
of some specific cure-all. Some think that 
stability in management-labor relations can 
be achieved merely by enacting the right 
kind of law; others by some special magic 
in the provisions of collective bargaining 
contracts; still others think that all it 
needs is good fellowship, and calling the 
man on the other side of the table by his 
first name. 

“But just as it takes more than pills and 
cough drops to build a sound and healthy 
body which will develop a strong immunity 
to disease, it takes much more than laws, 
cleverly drafted contract provisions or other 
nostrums to build the kind of labor-man- 
agement relationship that will protect the 
parties and the public from industrial con- 
flict. Such relationships, of course, require 
a proper statutory environment, well-drafted 
agreements, and a helpful social atmosphere 
in which good human relations may flourish. 
They are also affected by other factors 
frequently beyond the control of the par- 
ties themselves, such as general national and 
international economic conditions, struggles 
within and between unions for jurisdiction 
and recognition, the competitive relationship 
of industries and by the effectiveness of 
voluntary arbitration and governmental 
mediation facilities. Frequently the coinci- 
dence of contract reopenings or terminations 
and competition between union or manage- 
ment leaders results in stoppages and re- 
sort to economic force as an alternative to 
peaceful collective bargaining and a cooper- 
ative accommodation of viewpoints. Inter- 
national political considerations, particularly 
when unions or employers are activated by 
ideological approaches to the problems of 
labor relations, frequently produce stoppages 
which are even more difficult to resolve 
than those in which the differences relate 
to economic matters. 


“In short, industrial conflict is the prod- 
uct of many causes, and a program to 
eliminate or minimize such conflict must 
proceed not on one, but on many fronts. 
This conclusion may seem too self-evident 
to deserve discussion in an annual report, 
but I am convinced that it is a homely 
truth which is insufficiently appreciated by 
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too many people. Reliance on a panacea is 
dangerous, because if that panacea does not 
cure the evil, desperate steps leading to 
restrictions on precious freedoms may be 
resorted to as the alternative. 


“More than anything else, good industrial 
relations depend on the development, in 
management and union people, of responsi- 
bility and restraint. There is no royal or 
easy road to that achievement. Responsi- 
bility and restraint grow out of mutual 
experiences, mutual acceptance and respect 
and a common resolution to make the rela- 
tionship work. An indispensable ingredient 
of a good relationship, of course, is security. 
This means more than mere recognition of 
the right of the other fellow to sit at the 
conference table; it requires full acceptance 
of his right to talk for his principals. An 
employer who is fearful of union encroach- 
ments on his duty and right to manage, 
and a union officer who fears that manage- 
ment threatens the existence and the integrity 
of the union are not likely to develop such 
a relationship. 

“There appear to be many people, par- 
ticularly during a period of strikes in impor- 
tant industries, who view the future of 
industrial relations in our country with 
foreboding. The editorials they write, the 
speeches they make, the letters they send, 
express apprehension and a conviction that 
industrial relations are deteriorating rather 
than improving. These people do not see 
the present clearly and either have forgotten 
the past or never knew it. In order to 
appraise the present and to attempt a fore- 
cast of the future, a bit of historical per- 
spective is helpful. 

“There are a lot of people alive today 
who can recall an era of industrial relations 
which differed as radically from that we 
presently enjoy as the guild and handicraft 
systems differed from our factory system. 
Industrial relations in the first quarter of 
the century and for some years thereafter 
were characterized by employer and union 
distrust, violence and resort to practices 
which were provocations to industrial con- 
flict. Those who have memories will recall, 
and those who are too young to do so but 
have familiarized themselves with our in- 
dustrial history know, that such tactics 
and activities were normal and typical of 
the times. Unions were struggling for mere 
recognition in our economic society, and 
most employers were determined to run 
their enterprises without hindrance or help 
from organizations of workmen. I do not 
know whether our traditions of freedom and 
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the unplanned development of our economic 
institutions made the conflict inevitable. I 
only know that many heads were bloodied 
and the period was one of widespread and 
violent struggle and strife. So much hate 
and antagonism corroded the hearts of 
management and union representatives that 
collective bargaining could not even attain 
the status of a practical ideal until com- 
paratively recent times. 

“Contrary to an impression held by 
many, industrial relations in this nation, 
generally, are not governed by existing stat- 
utory regulations or by board or court 
orders. Industrial relations, rather, are car- 
ried on through negotiation and a system 
of voluntary jurisprudence by representa- 
tives of the parties who have learned to 
respect each other’s good faith and intelli- 
gence and who are willing to accommodate 
the needs and desires of their constituents 
and principals to the common good. 


“An industrial enterprise exists to earn 
profits by furnishing goods or services at 
the lowest possible cost consistent with the 
efficiency necessary to attain high levels of 
worker productivity. These ends cannot be 
achieved without establishing the best pos- 


When trouble brews between industry 
and labor, one hears the cry of, “Get 
Ching to mediate, he’ll straighten this 
out in a hurry.” And the towering, 
easy-mannered federal mediator usually 
does. His experience and objectivity 
have been combined into a wisdom 
trusted equally by both management 
and labor. 

Cyrus Stuart Ching, Director of the 
Federal Mediation and Conciliation 
Service, was born May 21, 1876, on 
Prince Edward Island, Canada. He 
received his LL. B. from Northeastern 
University, Boston, in 1912, at which 
time he was also admitted to the Massa- 
chusetts bar. He has been presented 
with the honorary LL. D. degree by 
Dartmouth College in 1942 and by 
Northeastern University in 1946. 

Soon after Ching arrived in the United 
States in 1900—he was naturalized in 
1909—he found a job as motorman on 
the Boston Elevated Railroad. In 1903 
he became superintendant of equipment 
and, in 1912, assistant to the president. 
He came into nation-wide prominence 
| when he was with the United States 





CYRUS STUART CHING 


sible employee relations. This means, among 
other things, an understanding of the eco- 
nomic and social needs of the workers and 
the political problems of their representa- 
tives. A labor union exists to advance the 
economic and social standards of its mem- 
bers to the greatest possible extent con- 
sistent with the success of the industrial 
enterprise which must provide jobs for its 
members.” Progress is more swiftly made 
if both parties can arrive “voluntarily at 


agreements which will assure the maxi- 
mum of benefits to both parties with a 
minimum of detriment to each. The fact 


that many employers and unions have not 
yet reached that stage of human relations 
or have not yet developed those skills and 
arts which would enable them to make 
collective bargaining work does not detract 
from the magnificent and largely unpubli- 
cized advances which have been made.” 


In the files of arbitrator, union and man- 
agement lie thousands of successfully settled 
disputes. Lacking in news value though 
they may be, these are the blocks strengthen- 
ing the foundation of good union-manage- 
ment relations in the United States each 
year. 


Rubber Company from 1919 to 1947. 
He was supervisor of industrial rela- 
tions from 1919 to 1929, and served in 
the capacity of director of industrial 
and public relations from 1929 to 1947. 
In August, 1947, he was appointed 
federal mediation director by President 
Truman. 


Mr. Ching was an industrial member 
of the NRA in 1933 and a member of 
the advisory council of industrial rela- 
tions, National Industrial Conference 
Board, from 1925 to 1931 and 1940 to 
1947. President Roosevelt, in March 
of 1941, appointed Ching to the National 
Defense Mediation Board. He was also 
a member of the National War Labor 
Board in 1942 and 1943 and served as 
chairman of the China-American Coun- 
cil of Commerce and Industry from 
1944 to 1947. He has been a member 
of the Business Advisory Council, De- 
partment of Commerce, since 1942. He 
was president of the American Man- 
agement Association in 1928 and 1929, 
and chairman of the immigration com- 
mittee of the National Association of 
Manufacturers in 1933. 
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THE DEVELOPING LAW—Continued from page 342 | 





The NLRB held that the Schultz move to 
New Jersey amounted to a lockout; that 
Local 807, whose members had been dis- 
placed in employment with Schultz by mem- 
bers of an affiliated union, was engaged in a 
primary strike against Schultz; that the 
picketing of Schultz trucks in New York 
City was primary picketing in support of a 
primary strike; and that, therefore, under 
the rule announced in the Pure Oil case, 
there was no violation of Section 8(b) (4) (A), 
even though the picketing actually induced 
employees of other employers to cease per- 
forming services in the course of their em- 
ployment, and even though it could scarcely 
be questioned that such was an object of 
the picketing by Local 807. 

Although the NLRB decision does not 
develop the relevant facts sufficiently—and 
naturally so, since the Board proceeded on 
the basis of a theory under which such facts 
were not relevant—it would appear that the 
proviso could not privilege Local 807’s ac- 
tion in the Schultz case in any event. In 
the first place it is very doubtful whether 
Local 807 had actually called a strike against 
Schultz. After all, one of the conditions 
precedent to a strike is a work stoppage; 
and, since Local 807 members had not 
been working for Schultz, it is difficult to 
see how they could stop work. Furthermore, 
it is questionable whether Local 807 repre- 
sented a majority of Schultz employees. 
Finally, the picketing did not occur at 
Schultz premises, unless one accepts the 
NLRB proposition that the Schultz trucks 
were ambulatory places of business. 

Be that as it may, the NLRB stated its 
ruling in the Schultz case as follows: 





“As we have frequently held, the legis- 
lative history of Section 8 (b) (4) (A) re- 
veals that this Section . . . was directed 
against secondary boycotts and secondary 
strike activities. Certainly it was not the 
intent of Congress... to proscribe primary 
action by striking employees, who are en- 
gaged in a legitimate labor dispute with 
their own employer. Thus, the language of 
Section 8 (b) (4) (A), forbidding labor 
organizations to induce or encourage strikes 
for the purpose of forcing any employer to 
cease doing business with any other person, 
must be read with the implicit condition that 
such inducement or encouragement be ac- 
complished by secondary, but not primary, 
means. Within the area of primary conduct 
a union may lawfully persuade all persons, 
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including in this case the employees of 
Schultz’s customers and consignees, to cease 
doing business with the struck employer. 
Little indeed would be left of the right 
to strike, reaffirmed by Congress in Sec- 
tion 13 of the Act, if the striking employees 
were denied the concomitant right of peace- 
fully picketing the immediate business of 
their employer.” 


Where Is NLRB Going? 


The Pure Oil and the Schultz cases indi- 
cate that the NLRB is leaning toward the 
view that primary picketing—picketing di- 
rectly in connection with an employer with 
whom the picketing union is disputing— 
does not violate Section 8 (b) (4) even 
though it may induce employees of other 
employers to refuse to work. The implica- 
tion in this direction is especially strong 
where the picketing is localized at the scene 
of the primary dispute (Pure Oil), but it 
exists also even where the picketing 
wanders from that scene, unless one is per- 
suaded of the NLRB’s seriousness in con- 
sidering the employer’s trucks to have been 
the “place of business” in the Schultz case. 

Suppose, then, that a union pickets a con- 
struction project because it wants one of 
the contractors to use union men. One of 
the natural objects of such picketing is to 
induce the union men working for other 
contractors to leave their jobs, perhaps to 
halt work on the whole project and, finally, 
to induce the general contractor either to 
break off with the nonunion contractor or 
to put pressure on him to hire union men, 
as desired by the picketing union. The 
picketing in such a case clearly induces em- 
ployees to cease work, and it has as an 
object the forcing of one employer to cease 
doing business with another. Further, it is 
not privileged by the proviso for at least 
two reasons: (1) there is no strike, and 
(2) the picketing union is not entitled to 
recognition. On the other hand, one can 
scarcely deny that it is primary action, in 
the sense that it occurs in connection with 
the employer directly involved in the dis- 
pute; and so, if the NLRB’s reiterated 
emphasis on the legitimacy of primary action 
is pushed, the union in this case should be 
held not to have violated Section 8(b) (4) (A). 


As a matter of fact, one United States 
District Court, in an injunction proceeding 
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under 10 (1) of the NLRA, held picketing no 
violation in these general circumstances.” 
But, in at least three cases much like the 
hypothetical one given here, the NLRB has 
held that the picketing, though directed at 
the employer whom the union was picketing, 
and though localized at the scene of the 
primary dispute, nevertheless violated Sec- 


tion 8 (b) (4) (A).* 


How is one to distinguish 
thetical case from, say, the Schultz case? In 
both, the union is seeking exclusive hiring of 
its members (incidentally, an unlawful ob- 
jective); more so in the hypothetical case 
than in the Schultz case, the picketing is 
localized at the scene of the primary dis- 
pute. A distinction between the two exists 
only in the NLRB’s finding, or implication, 
that Teamsters Local 807 was on strike in 
the Schultz case. This raises two questions: 
(1) Was Local 807 actually on strike in the 
Schultz case? (2) If it was on strike, did 
that fact privilege picketing which was pa- 
tently designed to induce employees of 
other employers to cease work, an object of 
the picketing being to induce one employer 
(the consignees of trucking shipments) to 
cease doing with another (the 
trucking company) ? 

A clear answer to the question whether 
the NLRB is going to hold ail “primary” 
picketing lawful may come with its decision 
in another case involving Teamsters Local 
807. Much like the Schultz case, this case 
also involved a demand by Loca! 807 that 
a trucking company, located outside New 
York -City, use 807 drivers to maneuver 
trucks at loading platforms within the city. 
To enforce its demands, the union picketed 
the company’s trucks (the Sterling Beverage 
Company) at the Ruppert loading docks in 
New York City, causing employees at those 
docks to refuse to service the trucks. Over 
the union’s objections—mainly that the dis- 
pute was a primary one and that the load- 
ing docks were the only place at which 
picketing could be effective—a United States 
District Court issued an injunction in a suit 
based by the NLRB General Counsel on 
Section 10 (1) of the NLRA. According to 
the court, an “inescapable result, if not pur- 


our hypo- 


business 


pose, of the picketing was to induce the 
employees of Ruppert to engage in a con- 
certed refusal to perform their services... 
and thereby to cause Ruppert to cease doing 
business with Sterling.”” 

Unlike the Schultz case, the Sterling case 
does not, by any stretch of the imagination, 
involve a strike. According to the court's 
statement of facts, Sterling has always done 
business in Massachusetts and has never 
employed members of Local 807 to drive 
its trucks. A decision in the Sterling case, 
if and when handed down by the NLRB, 
should therefore indicate clearly whether 
the NLRB is prepared to extend its theory 
concerning “primary” action to the type of 
case presented hypothetically hereinabove. 
If so, of course, the three decisions * on facts 
similar to those given in the hypothetical 
case will be implicitly overruled. But this 
will not be the first instance of an overrul- 
ing caused by the NLRB’s theory that 
primary action is always free of any illegality 
under Section 8 (b) (4) (A).” The develop- 
ment of this theory has brought with it a 
holding that, where a union is engaged in a 
primary dispute with one employer, it is 
privileged to blacklist that employer.” Ac- 
cording to the NLRB, the fact that the 
blacklisting may cause secondary refusals 
of work by other employees does not operate 
to make it unlawful. The Board’s language 
in so holding is of sufficient interest to jus- 
tify quoting it here: 

“We do not believe that the mere placing 
of the name of a primary employer on a 
labor organization’s unfair list, whatever 
its psychological impact, induces and en- 
courages employees of other employers to 
engage in a work stoppage within the par- 
ticular meaning of Section 8 (b) (4) (A). Like 
direct picketing at a primary employer's 
premises, the unfair listing of 
employer is a traditional weapon used by 
labor organizations in direct support of a 
The very fact that 


a primary 


primary labor dispute. 
the primary employer is named indicates a 
direct thrust against him. Like direct 
picketing, it is a means of advising mem- 
bers, as well as the public at large, of the 





3 Sperry v. Building & Construction Trades 
Council of Kansas City, 15 LABOR CASES { 64,836 
(DC Kan., 1948). 

1% Montgomery Fair Company, 2 CCH Labor 
Law Reports (4th Ed.) § 8757, 82 NLRB, No. 26: 
Langer, 2 CCH Labor Law Reports (4th Ed.) 
{ 8824, 82 NLRB, No. 132; Gould é& Preisner, 2 
CCH Labor Law Reports (4th Ed.) {% 8827, 82 
NLRB, No. 137. 

'% Douds v. International Brotherhood of Team- 
sters, etc., Local 807, 16 LABOR CASES { 65,261 
(DCN. Y., 1949). 
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% Cited in footnote 14, supra. 

1% Martin Osterink, 2 CCH Labor Law Reports 
(4th Ed.) { 8747, 82 NLRB, No. 27, was over- 
ruled by Grauman Company, 2 CCH Labor Law 
Reports (4th Ed.) {§ 9479, 87 NLRB, No. 136, 
insofar as it holds, in the NLRB's words ‘‘that 
the unfair listing of a primary employer ipso 
facto constituted a violation of Section 8 (b) 
(4) (A), or may itself be found to be illegal 
because of other evidence showing use of the 
unfair list.’’ 

1% Grauman Company, footnote 17, supra. 
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union’s dispute with the named primary em- 
ployer. . . . [Italics supplied.] 

“Although one of the effects of such an 
unfair listing may well be that some em- 
ployees, in support of the union’s campaign 
against the primary employer, withhold 
their services from other, neutral, em- 
ployers doing business with the one named 
as ‘unfair’, we cannot say that the intention 
to accomplish the specific result proscribed 
as an objective by the Act inheres as an 
illegal objective in the unfair listing itself. 
Similar secondary action could as well re- 
sult from any other form of publication. As 
we have already held, primary activity is no 
less protected because a possible or likely 
result is interruption of the primary em- 
ployer’s business with third parties. Publi- 
cation of the fact as to the existence of a 
primary dispute by means of the unfair list 





invites secondary action no more than does 
primary picketing. The realities of labor- 
management relations require that, where 
the Act does not deny unions the right to 
engage in traditional direct activities in sup- 
port of labor disputes, they should also be 
licensed to publicize such activity. .. .”” 
Especially noteworthy in the foregoing 
language is the implicit assumption that 
primary picketing—picketing of the employer 
with whom the union is directly disput- 
ing—is not the type of activity which is 
within the scope of Section 8 (b) (4) (A). 
This is the premise upon which the Board 
bases its conclusion with respect to the 
legality of primary blacklisting. Does this 
mean that the NLRB is in fact prepared 
now to hold that primary picketing can 
never be “inducement or encouragement” 
within the meaning of Section 8 (b) (4) (A)? 





1 Ibid. 
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A LOOK BACK 


February 7— 
The telephone strike which was scheduled for February 8 has been 
postponed to February 24. 


February 6— 
As permitted by the T-H Law, President Truman declared the 
existence of a national emergency in the coal industry. His action 
constituted the first step toward an injunction. 

February 5— 


Federal Mediator Ching arrived in New York to direct Bell Tele- 
phone talks. 


February 2— 


The operators walked out on the coal talks, but accepted | 


) 
resident 


Truman’s seventy-day truce and fact-finding-board proposals. Lewis 
withheld his answer. 


February 1— 
John . Lewis appeared before Federal Judge R B Keech to 
answer a petition for an injunction filed by NLRB General Counsel 
Robert Denham. 
\bout 1,500 potash workers ended their seventy-three-day strike by 
signing contracts with three Carlsbad, New Mexico firms producing 


eighty-five per cent of the nation’s potash supply. 


January 31— 
United States Steel boosted its common-stock dividends trom fifty 
to sixty-five cents a share. The 1949 profit was the highest in twenty 
years. 
President Truman called for a seventy-day coal truce, with a return 
to normal production beginning February 6 and a three-man fact- 
finding board. 
Cleveland joined Philadelphia and Minneapolis when it put into 
effect its fair employment practices law. There is a $100 fine o1 
penalty of ten days in jail for violation. Chicago has passed a 


resolution on such a statute and San Francisco is considering it 


January 30— 
CIO Communications Workers’ President Beirne announced a 
nation-wide strike of Bell employees to begin at six a. m. February 
8. About 100,000 workers will strike. 

January 26— 
Chrysler workers began their strike for a pay increase or welfare 
program. 

January 25— 
The minimum-wage law went into effect today. 

January 24— 
The FEPC bill was kept off the floor of the House by a Rules 
Committee vote of five to five. 

January 23— 
Senator Robertson, Democrat, of Virginia, introduced a bill sub 
jecting unions to prosecution under antitrust laws if a union acts 
in unreasonable restraint of trade, or if union action affects a 
industry essential to national economy, health or safety 

January 18— 
The government filed for an injunction in the federal district court 
to end the three-day week in coal mines 

January 7— 
Eight Ohio coal operators filed damage suits tor $11 million agains 
John L. Lewis and officials of the UMW for losses sustained from 


{ 


strikes and the three-day week 




















